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OVERSIGHT  OF  THE  COURTHOUSE 
CONSTRUCTION  PROGRAM 


WEDNESDAY,  NOVEMBER  8,  1995 

U.S.  Senate, 
Subcommittee  on  Oversight  of  Government 
Management,  and  the  District  of  Columbia, 
OF  THE  Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Subcommittee  met,  pursuant  to  notice,  at  9:02  a.m.,  in  room 
SD-342,  Dirksen  Senate  Office  Building,  Hon.  William  S.  Cohen, 
Chairman  of  the  Subcommittee,  presiding. 
Present:  Senators  Cohen,  McCain,  and  Levin. 
Staff  Present:  Kim  Corthell,  Staff  Director;  Paulina  Collins,  Ma- 
jority Professional  Staff  Member;  Frankie  de  Vergie,  Chief  Clerk; 
Elise  J.  Bean,  Minority  Counsel;  Andrea  Gerber,  Majority  Staff  As- 
sistant; and  Roberta  Quirk,  Minority  Legislative  Fellow. 

OPENING  STATEMENT  OF  SENATOR  COHEN 

Senator  Cohen.  The  Committee  is  going  to  come  to  order. 

A  city  of  magnificent  Government  buildings  and  monuments, 
Washington  is  a  testament  to  the  view  expressed  some  300  years 
ago  by  the  English  architect.  Sir  Christopher  Wren.  Wren  wrote, 
"Architecture  has  its  political  use;  publick  Buildings  being  the  Or- 
nament of  a  Country;  it  establishes  a  Nation,  draws  People  and 
Commerce;  makes  the  People  love  their  native  Country." 

As  important  as  the  grand  and  imposing  edifices  of  our  Nation's 
capital  are  as  symbols  of  our  democracy,  they  do  not  assuage  the 
American  people's  anger  with  government  waste  and  excess.  The 
excesses  of  government  jeopardize  the  public's  respect  for  and  con- 
fidence in  the  judgment  of  public  officials. 

Just  as  the  U.S.  Supreme  Court  building  is  an  important  symbol 
of  the  American  justice  system,  so  too  are  the  hundreds  of  federal 
courthouses  throughout  the  United  States.  Yet  building  extrava- 
gant, and  in  some  cases  unnecessary,  federal  courthouse  space 
threatens  to  engender  the  same  public  disdain  for  the  federal  judi- 
ciary as  other  revelations  of  wasteful  spending  have  generated  pub- 
lic cynicism  about  other  branches  of  government. 

Today's  hearing  is  going  to  examine  the  excesses  of  the  federal 
courthouse  construction  program,  a  program  which  spends  hun- 
dreds of  millions  of  taxpayers'  dollars  each  year  on  the  construc- 
tion, renovation,  and  expansion  of  federal  courthouses.  The  General 
Services  Administration,  the  GSA,  manages  the  federal  construc- 
tion program,  and  in  partnership  with  the  federal  judiciary,  GSA 
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has  embarked  on  the  largest  courthouse  construction  initiative  in 
50  years. 

Last  year,  the  General  Accounting  Office  testified  before  the  Gov- 
ernmental Affairs  Committee  that  the  judiciary's  process  for  evalu- 
ating and  projecting  long-range  space  needs  was  flawed.  As  a  re- 
sult, the  Federal  judiciary  had  overestimated  its  space  needs  for 
the  next  decade  by  over  3  million  square  feet  at  a  projected  cost 
of  $1.1  billion  over  the  10-year  period. 

Today,  the  GAG  will  present  the  results  of  an  audit  examining 
courthouse  construction  costs  which  I  requested  along  with  eight 
other  Members  of  the  Senate  and  House.  Among  the  problems 
identified  by  GAG  are  inadequate  management,  inefficient  over- 
sight, inconsistent  execution  across  the  country,  the  failure  to  set 
priorities,  and  limited  controls  on  costs.  GAO's  findings  show  a 
breakdown  in  the  system  at  all  levels — the  judiciary,  the  General 
Services  Administration,  and  Congress. 

Because  of  the  flaws  in  the  judiciary's  long-range  planning  proc- 
ess, we  are  building  courthouses  that  are  too  big  with  courtrooms 
that  won't  be  used  for  many  years  into  the  future.  The  courthouse 
in  Alexandria,  Virginia,  for  example,  has  a  courtroom  that  will  not 
be  needed  for  17  years. 

In  addition,  the  Federal  judiciary  has  yet  to  establish  priorities 
among  competing  projects.  As  a  result,  courthouses  that  are  criti- 
cally needed  have  not  been  funded,  while  other  projects  of  less  ur- 
gency have  been  funded  and  built. 

Because  of  the  wide  latitude  given  judges  and  regional  GSA  offi- 
cials to  make  choices  about  the  locations,  design,  construction,  and 
finishing  of  courthouse  projects,  the  costs  of  projects  vary  signifi- 
cantly. According  to  GAO's  calculations,  the  courthouse  in  Shreve- 
port,  Louisiana,  for  example,  was  built  for  $31  million,  a  cost  of 
$134  per  square  foot.  The  courthouse  being  built  in  Foley  Square, 
New  York,  will  cost  over  $400  million,  at  $235  per  square  foot. 

This  disparity  in  project  costs  is  due,  at  least  in  part,  to  the  addi- 
tion of  costly  features  and  embellishments.  As  the  GSA  Inspector 
General  will  testify,  the  Foley  Square  project,  for  example,  has  car- 
peting created  exclusively  for  the  court  at  a  cost  of  $114  per  square 
yard,  adding  $1.4  million  to  the  project.  In  comparison,  $20  per 
square  yard  is  the  standard  or  average  for  better  grades  of  carpet- 
ing in  other  federal  buildings. 

GSA's  failure  to  impose  adequate  cost  controls  is  not  limited  to 
the  design  of  new  courthouses,  but  continues  after  a  construction 
contract  has  been  awarded.  Changes  to  the  Foley  Square  project 
after  the  contract  was  awarded  represented  a  46-percent  cost 
growth  above  the  original  construction  ceiling  of  $259  million. 
These  additional  costs  alone  were  nearly  4  times  the  total  cost  of 
the  Shreveport  courthouse. 

Understandably,  courthouse  design  and  costs  are  going  to  vary 
from  project  to  project  and  from  region  to  region,  but  such  disparity 
among  projects  is  unwarranted  and  extravagant  add-ons  are  uncon- 
scionable. GSA  must  learn  to  more  appropriately  balance  the  objec- 
tive of  meeting  the  needs  of  the  federal  judiciary,  with  the  duty  of 
fiscal  responsibility  in  order  to  protect  taxpayer  dollars.  In  other 
words,  in  response  to  judicial  requests,  GSA  must  learn  to  say  no. 


In  addition  to  the  testimony  of  the  GAO  and  the  General  Serv- 
ices Administration  IG  on  the  problems  they  have  identified  in  the 
courthouse  construction  program,  we  are  going  to  hear  from  Judge 
Tom  Stagg,  a  senior  judge  from  the  Western  District  of  Louisiana. 
Judge  Stagg,  who  was  involved  in  the  design  and  construction  of 
the  Shreveport  courthouse,  made  a  number  of  fiscally  responsible 
decisions  to  reduce  the  project's  cost.  That  courthouse  was  com- 
pleted on  time  and  under  budget. 

Judge  Robert  Cowen  on  behalf  of  the  Administrative  Office  of  the 
U.S.  Courts  (AOC)  and  GSA  Administrator  Roger  Johnson  will  tes- 
tify about  the  ongoing  efforts  to  reform  the  program.  I  have  worked 
closely  with  Mr.  Johnson  on  a  number  of  issues,  and  I  want  to  com- 
mend him  for  his  efforts.  But  as  he  has  acknowledged,  much  more 
needs  to  be  done. 

I  look  forward  to  hearing  from  both  GSA  and  the  AOC  on  their 
ongoing  efforts  to  reform  the  program.  Until  the  needed  reforms 
are  in  place,  however,  I  believe  a  moratorium  is  in  order.  I  am 
pleased  that  Mr.  Johnson  recently  indicated  his  support  for  such  a 
"time-out,"  which  in  my  view  should  be  broadly  applied  to  include 
even  those  courthouses  currently  under  construction.  These 
projects  should  be  looked  at  carefully  to  determine  whether  any 
cost  savings  can  be  achieved,  and  to  the  extent  practicable,  such 
changes  should  be  implemented. 

In  addition,  GSA  should  not  proceed  with  any  new  courthouse 
project — including  site  acquisition,  design,  or  construction — and 
Congress  should  not  authorize  nor  appropriate  funds  for  any  court- 
house until,  number  one,  the  judiciary  and  GSA  have  set  priorities 
among  the  projects;  number  two,  the  GSA  and  the  judiciary  reform 
the  design  standards  to  eliminate  the  wide  latitude  on  finishes  and 
features  which  have  a  major  impact  on  project  costs;  and,  three, 
GSA  and  the  judiciary  have  examined  ways  to  reduce  the  number 
of  courtrooms  needed  and  other  space-saving  options  such  as  shar- 
ing libraries,  both  of  which  would  result  in  substantial  savings. 

As  I  indicated  before.  Congress  needs  to  stop  funding  projects 
that  have  not  been  authorized,  that  have  not  been  prioritized,  and 
for  which  it  has  not  received  detailed  cost  estimates  and  evalua- 
tions. 

Only  by  imposing  such  a  moratorium  on  the  program  can  we  en- 
sure that  we  are  constructing  projects  that  are  truly  needed,  that 
they  are  being  built  in  the  most  cost-effective  manner,  and  that 
taxpayer  funds  are  being  well  spent. 

Senator  McCain,  do  you  have  an  opening  statement? 

OPENING  STATEMENT  OF  SENATOR  McCAIN 

Senator  McCain.  Mr.  Chairman,  I  want  to  thank  you  for  holding 
this  hearing  this  morning.  Examining  the  issue  of  courthouse  con- 
struction is  long  overdue.  I  have  expressed  concerns  that  we  were 
spending  millions  of  dollars  for  elaborate  courthouses  that  had  not 
been  subjected  to  proper  review  and  scrutiny,  as  you  just  described. 
It  is  wrong.  It  is  long  overdue  that  we  radically  reform  the  Govern- 
ment's courthouse  construction  program. 

I  want  to  especially  congratulate  two  of  the  witnesses  this  morn- 
ing: Roger  Johnson,  who  I  think  has  made  an  excellent  and  good- 
faith  effort,  perhaps  for  the  first  time,  to  get  these  costs  under  con- 


trol.  And  I  am  pleased  that  you  have  Judge  Stagg  here  this  morn- 
ing, Mr.  Chairman,  who  is  an  example  of  how  we  can  rein  in  these 
outrageous  costs. 

Mr.  Chairman,  I  want  to  note  two  examples  of  courthouse  con- 
struction gone  awry:  the  Boston  courthouse  and  the  Phoenix  court- 
house. The  Boston  courthouse  is  a  facility  that  has  cost  the  tax- 
payers hundreds  of  millions  of  dollars  for  which  the  American  peo- 
ple built  a  boat  dock  and  numerous  other  extravagant  items.  The 
Boston  courthouse  was  originally  estimated  to  cost  $163  million. 
However,  due  to  cost  overruns  and  other  costs,  the  taxpayers  will 
now  be  paying  $218  million  for  this  Taj  Mahal. 

Additionally,  architectural  fees  for  the  design  of  this  shrine, 
originally  budgeted  at  $8,633,000,  have  now  exceeded  $11  million. 
And,  unfortunately,  we  have  no  idea  when  the  cost  overruns  will 
end. 

These  reports  also  have  listed  the  following  proposed  expendi- 
tures: a  six-story  atrium,  63  private  bathrooms,  37  different  law  li- 
braries, 33  private  kitchens,  custom-designed  private  staircases, 
$450,000  for  a  boat  dock,  $789,000  for  original  artwork,  and  $1.5 
million  for  a  floating  marina  with  custom-made  park  benches,  gar- 
bage cans,  and  street  lights,  and  a  2.6-acre  park. 

Mr.  Chairman,  I  think  those  facts  speak  for  themselves. 

Let  me  just  give  you  a  quick  chronology  of  what  happened  in  the 
Phoenix  courthouse,  Mr.  Chairman,  because  I  think  it  is  an  exam- 
ple of  how  this  system  has  gone  so  badly  awry. 

As  we  know,  the  correct  procedure  is  for  the  Administrative  Of- 
fice of  Courts  to  notify  GSA  of  space  needs.  Space  needs  are  deter- 
mined by  the  Space  and  Facilities  Committee  and  the  Administra- 
tive Office  of  the  Courts;  then  the  GSA  sends  a  prospectus  to  the 
Senate  Environment  and  Public  Works  Committee,  etc.  And  then 
the  Environment  and  Public  Works  Committee,  in  order  to  match 
House  procedure,  authorizes  each  project  prospectus  by  prospectus. 
Then  the  Appropriations  Subcommittee  on  Treasury,  Postal  Serv- 
ice, and  General  Government  Appropriations  funds  the  project. 
That  is,  as  we  know,  the  general  procedure. 

In  the  case  of  the  Phoenix  courthouse,  Mr.  Chairman,  the  Admin- 
istrative Office  of  U.S.  Courts  approached  the  GSA  on  a  need  for 
a  courthouse.  The  Senate  Appropriations  Subcommittee  appro- 
priated $3.2  million  for  fiscal  year  1992  in  reprogramming  for  site 
acquisition  for  the  courthouse.  The  then-Chairman  urged  the  GSA 
to  procure  the  site  in  1993  in  the  hearings  on  the  fiscal  year  1993 
GSA  appropriations.  The  Administrative  Office  of  the  Courts  and 
GSA  in  a  document,  unsigned,  not  official,  and  not  noting  any 
scoping,  design,  or  timing  information,  but  noting  the  cost  of  the 
building  would  be  $198  million,  and  they  requested  authority  to 
spend  $8.5  million. 

On  July  22,  1993,  no  prospectus  having  been  sent  to  the  Senate 
Environment  and  Public  Works  Committee  by  GSA,  the  Senate  Ap- 
propriations Subcommittee  on  Treasury,  Postal  Appropriations  ap- 
propriated $199  million  based  on  GSA-  and  court-supplied  non-offi- 
cial estimates.  Please  keep  that  $199  million  in  mind,  Mr.  Chair- 
man. 


In  July  1993,  I  proposed  an  amendment  mandating  that  the 
building  appropriations  be  authorized  before  being  appropriated. 
That  amendment  failed  by  a  vote  of  65-34. 

On  August  3,  1993,  there  was  an  amendment  on  the  floor  to 
transfer  $19  million  from  the  Phoenix  courthouse  project  to  the 
Sacramento  courthouse  project.  No  rationale  given,  no  reason,  they 
just  took  $19  million,  shifted  it  from  the  Phoenix  courthouse  to  the 
Sacramento  courthouse  project. 

In  1994,  the  GSA  determines  that  the  Phoenix  courthouse  will 
cost  $120  million,  not  $199  milHon.  On  January  11,  1994,  the  GSA 
Administrator  Roger  Johnson  wrote  to  me  requesting  help  due  to 
the  fact  that  GSA  has  not  been  presented  the  scope  or  timing  of 
this  Phoenix  courthouse. 

On  February  7,  1994,  the  Administrative  Office  of  the  United 
States  Courts  notifies  our  office  that  it  has  transmitted  appropriate 
information  to  the  General  Services  Administration. 

On  May  4,  1994,  at  a  Government  Affairs  Committee  hearing, 
Ms.  Julia  Stasch,  Deputy  Administrator  of  General  Services  Ad- 
ministration, testified  that  the  GSA  has  now  determined  the  Phoe- 
nix courthouse  will  be  $111  million.  And  on  May  26,  the  Senate 
Environment  and  Public  Works  Committee  passes  a  resolution  au- 
thorizing expenditures  of  $100,800,000  for  the  Phoenix  courthouse. 
That  money  in  addition  to  the  $8  million  authorized  by  the  Com- 
mittee means  the  Phoenix  courthouse  is  now  authorized  to  be  built 
at  a  cost  of  $108  million. 

Mr.  Chairman,  we  had  blithely  appropriated  $198  million.  We 
now  find  that  the  courthouse  costs  $90  million  less.  Now,  all  I  can 
say  is,  Mr.  Chairman,  I  applaud  yours  and,  I  want  to  say  again, 
Roger  Johnson's  effort  to  get  this  under  control.  I  agree  with  you 
that  we  need  to  put  a  moratorium  on  until  we  get  this  procedure 
squared  away.  We  can  no  longer  squander  taxpayers'  dollars  in 
projects  such  as  the  one  I  just  described,  and  especially  the  Boston 
courthouse,  which  is  an  absolute  obscene  waste  of  taxpayers'  dol- 
lars. 

I  thank  you,  Mr.  Chairman. 

Senator  Cohen.  Thank  you.  Senator  McCain. 

To  summarize  what  we  both  said,  there  has  been  a  lack  of  appro- 
priate planning  for  courthouse  construction,  a  lack  of  prioritizing 
by  the  federal  judiciary,  a  lack  of  appropriate  procurement,  a  lack 
of  control  or  oversight  by  GSA,  and  a  lack  of  congressional  respon- 
sibility. So  there  is  blame  to  go  all  across  the  board  which  has  ac- 
counted for  the  waste,  as  Senator  McCain  has  indicated,  of  tens  of 
millions  or  hundreds  of  millions  of  dollars.  This  hearing  is  timely, 
it  is  important,  and  we  are  going  to  welcome  our  first  panel:  J.  Wil- 
liam Gadsby,  who  is  going  to  testify  on  behalf  of  the  General  Ac- 
counting Office,  and  Joel  Gallay,  Deputy  Inspector  General  of  the 
GSA. 

Mr.  Gadsby,  would  you  begin,  please? 


TESTIMONY  OF  J.  WILLIAM  GADSBY,»  DIRECTOR,  GOVERN- 
MENT BUSINESS  OPERATIONS  ISSUES,  GENERAL  GOVERN- 
MENT DIVISION,  U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Gadsby.  Thank  you,  Mr.  Chairman.  I  would  like  to  introduce 
the  people  that  are  with  me.  To  my  immediate  right  is  Jerry 
Stankosky.  Jerry  heads  up  the  group  that  does  all  of  our  public 
buildings  issues  work.  Seated  to  his  right  is  Dan  Schultz,  and  Dan 
was  the  project  leader  for  our  study  of  courthouse  construction  that 
we  did  at  your  and  other  Senators'  and  House  Members'  request. 

I  have  a  very  long  statement,  Mr.  Chairman.  I  would  like  to  ask 
that  it  be  included  in  the  record  in  its  entirety,  and  I  will  give  the 
highlights. 

Senator  COHEN.  It  will  be  included. 

Mr.  Gadsby.  Mr.  Chairman  and  members  of  the  Subcommittee, 
we  welcome  this  opportunity  to  appear  before  you  today  to  discuss 
the  results  of  our  recently  completed  work  on  Federal  courthouse 
construction.  As  you  know,  the  General  Services  Administration,  in 
response  to  the  judiciary's  growing  space  needs,  has  begun  a  major 
courthouse  construction  initiative  that  could  cost  $10  billion  over 
the  next  10  to  15  years. 

My  testimony  will  focus  on  three  areas:  the  approach  for  meeting 
Federal  courthouse  needs,  the  controls  over  courthouse  construc- 
tion, and  the  current  efforts  to  improve  this  initiative.  Our  observa- 
tions are  based  on  an  analysis  of  data  for  the  47  new  courthouse 
construction  projects  that  were  funded  between  fiscal  years  1992 
and  1995  and  detailed  case  studies  of  10  courthouse  projects. 

Mr.  Chairman,  although  this  major  courthouse  construction  ini- 
tiative began  in  the  late  1980's,  there  has  not  been  and  still  is  not 
a  comprehensive  strategic  plan  to  guide  congressional  decisionmak- 
ing. Both  GSA  and  the  judiciary  have  planning  processes,  but  those 
processes  have  yet  to  develop  a  capital  investment  plan  that  puts 
individual  projects  in  some  long-term  strategic  context,  sets  prior- 
ities among  competing  projects,  and  identifies  short-term  and  long- 
term  project  funding  needs. 

As  we  noted  in  our  past  work,  absent  this  information.  Congress 
has  little  practical  choice  but  to  consider  projects  individually,  and, 
since  there  is  no  articulated  rationale  in  a  long-term  strategic  con- 
text for  GSA's  proposed  projects,  other  projects  can  seem  just  as  de- 
fensible. These  circumstances  can  facilitate  the  substitution  or  the 
addition  of  projects  for  which  there  has  been  little  or,  in  some 
cases,  no  planning. 

Our  analysis  of  the  47  new  courthouse  construction  projects 
funded  between  1992  and  1995  showed  that  Congress  provided  ini- 
tial funding  for  many  of  them  before  the  judiciary's  planning  and 
oversight  process  was  completed,  without  GSA  funding  requests  or 
prospectuses,  and  before  projects  were  approved  by  the  House  and 
Senate  Public  Works  Committees,  as  has  been  alluded  to  in  the 
opening  statements. 

Let  me  summarize  our  analysis.  First,  related  to  the  judiciary's 
planning  and  oversight  process,  22  of  the  47  projects  received  ini- 
tial funding  before  the  chief  district  judges  approved  the  long-range 
facility  plans  identifying  court  space  needs  in  districts  where  those 
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projects  were  located.  Thirty-five  projects  received  initial  fiinding 
before  the  circuit  judicial  councils  formally  approved  the  need  for 
them.  Although  these  councils  eventually  approved  the  need  for  11 
of  the  projects,  24  had  still  not  been  approved  as  of  the  end  of  our 
review. 

Moving  now  to  GSA,  we  found  that  numerous  projects  were  not 
fully  subjected  to  its  planning  processes  as  well.  Congress  provided 
initial  funding  for  25  of  the  47  projects  without  the  benefit  of  GSA 
prospectuses  that  support  GSA  funding  requests  and  justify  project 
scopes  and  costs.  Eleven  of  these  25  projects  received  initial  fund- 
ing on  the  basis  of  GSA  11(b)  reports  recommending  construction 
in  future  years.  The  11(b)  reports  contained  only  preliminary  cost 
estimates  and  were  not  part  of  GSA's  request  for  funding.  The  re- 
maining 14  projects  received  initial  funding  without  GSA 
prospectuses  or  11(b)  reports  on  the  basis  of  what  appeared  to  be 
informal  communication  among  officials  from  the  judiciary,  the 
GSA,  and  the  Congress. 

In  total,  Congress  provided  about  $2  billion  for  these  47  projects; 
over  $800  million  of  this  funding  was  appropriated  without  GSA 
funding  requests. 

Finally,  our  analysis  showed  that  33  of  the  47  projects  received 
initial  funding  before  they  were  approved  by  both  the  Senate  and 
House  Public  Works  Committees.  Twenty  of  these  projects  were 
subsequently  approved  by  both  of  these  committees  after  appro- 
priations were  provided. 

I  would  like  to  stress  at  this  point  that  if  all  the  projects  had 
been  approved  by  the  Public  Works  Committees  and  fully  subjected 
to  the  judiciary's  and  GSA's  planning  processes,  better  oversight 
would  have  occurred  and  Congress  would  have  had  better  informa- 
tion to  assure  itself  that  the  projects  were  justified.  However,  as  we 
have  reported  in  the  past,  and  as  I  mentioned  at  the  outset,  GSA's 
annual  funding  requests  and  related  prospectuses  have  not  pre- 
sented projects  within  a  long-term  strategic  context  and  have  not 
provided  adequate  rationale  for  their  relative  priority. 

Senior  GSA  and  AOC  officials  both  acknowledged  that  there  were 
other  projects  that  were  more  urgently  needed  than  the  court- 
houses that  were  funded,  and  that  current  funding  processes  do  not 
adequately  identify  or  prioritize  critical  projects. 

Mr.  Chairman,  I  would  like  to  move  now  to  the  construction  proc- 
ess and  talk  about  cost  variances.  A  primary  reason  for  the  vari- 
ance in  construction  costs  among  courthouses  was  that  responsible 
project  officials,  GSA  managers,  and  the  judiciary  had  wide  lati- 
tude in  making  choices  about  location,  design,  and  construction  of 
courthouse  projects.  These  choices  were  made  under  circumstances 
in  which  budgets  or  designs  were  often  committed  to  before  re- 
quirements were  established,  design  guidance  was  flexible,  and  sys- 
tematic oversight  was  limited.  The  result  was  that  individual 
projects  had  substantial  differences  in  their  features  and  finishes 
which  had  major  impact  on  cost. 

Mr.  Chairman,  I  want  to  emphasize  that  we  recognize,  like  GSA 
and  like  the  AOC,  that  courthouses  should  not  be  cookie-cutter 
projects  and  that  decisionmakers  need  flexibility  to  design  and  con- 
struct them.  We  also  recognize  that  in  some  instances  costly  fea- 
tures may  be  justifiable  because  of  life-cycle  cost  considerations  or 
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other  factors,  such  as  architectural  requirements.  However,  we  also 
believe  that  the  flexibility  in  the  process  can  and  should  be  better 
managed.  The  substantial  unevenness  among  projects  being  built 
across  the  country  raises  questions  about  whether  scarce  resources 
are  being  used  effectively. 

I  would  like  now  to  show  you  some  examples  about  the  uneven- 
ness that  I  have  talked  about,  and  to  do  this  I  will  use  the  exhib- 
its '  that  you  see  around  the  wall.  You  also  have  some  smaller  ver- 
sions of  those  exhibits  as  part  of  your  testimony  information  pack- 
et. 

I  want  to  emphasize,  Mr.  Chairman,  that  the  examples  are  pre- 
sented to  illustrate  differences  in  courthouse  projects  that  flowed 
from  the  existing  process.  They  are  not  intended  to  question  indi- 
vidual project  decisions.  That  was  not  a  part  of  our  review. 

Our  first  examples  concern  differences  in  the  types  of  interior 
courtroom  finishes,  and  these  are  shown  on  Exhibit  A  in  your  pack- 
et. Each  district  courtroom  in  the  Foley  Square  courthouse  has  one 
of  four  types  of  wood  veneer  paneling  installed  from  floor  to  ceiling, 
which,  according  to  GSA,  cost  about  $5  million  more  than  using 
wood  wainscot  paneling.  By  comparison,  district  courtrooms  in  the 
Kansas  City  and  Shreveport  courthouses  have  the  less  costly  wood 
wainscot  paneling  with  fabric-covered  acoustical  panels  on  the 
upper  walls. 

Our  second  examples,  which  are  in  Exhibit  B,  concern  courtroom 
lobbies.  The  interior  lobby  walls  and  public  corridors  of  several 
courthouses  have  or  are  to  have  expensive  materials.  For  example, 
the  lobby  and  public  corridors  of  the  Foley  Square  courthouse  have 
full-height  white  Vermont  marble  panels.  The  building's  interior 
stonework  is  valued  at  over  $5  million.  The  main  lobby  and  court- 
room floor  lobbies  of  the  Shreveport  courthouse  were  planned  to 
have  wood  and  vinyl  wall  coverings  and  terrazzo  floors.  However, 
the  main  lobby  was  upgraded  to  have  limestone  walls  and  granite 
floors,  and  the  courtroom  floor  lobbies  were  upgraded  to  granite. 
The  Kansas  City  and  Newark  courthouses,  which  are  also  in  the 
exhibit,  are  also  examples  of  where  expensive  lobby  materials  or 
lobby  finishes  were  used. 

In  contrast,  the  Boston  courthouse  is  to  have  lobby  walls  made 
of  brick  and  painted  drywall,  which,  according  to  GSA  project  offi- 
cials, are  less  expensive  building  materials  than  the  marble,  gran- 
ite, or  limestone.  There  are  no  pictures  of  that,  of  course,  because 
the  Boston  project  is  under  construction. 

Moving  now  to  Exhibit  C,  we  take  a  look  at  courthouse  exteriors. 
The  exterior  walls  of  the  Foley  Square  courthouse  are  primarily 
granite — one  of  the  more  costly  exterior  materials  available.  By 
contrast,  Shreveport  and  Kansas  City  have  less  costly  precast  con- 
crete. The  Alexandria  and  Boston  courthouses'  exterior  walls  are 
mostly  brick,  which,  according  to  A/E  firms,  is  also  less  costly  than 
stone. 

Keeping  Exhibit  C  before  us,  I  would  like  to  just  talk  a  little  bit 
about  construction  sites.  Our  discussions  with  architect/engineering 
firms  and  GSA  project  officials  showed  that  choosing  certain  sites 
could  have  a  substantial  impact  on  the  cost  of  construction,  even 
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though  these  sites  may  have  been  the  least  expensive  choice  at  the 
time  the  decisions  were  made.  For  instance: 

The  Boston  courthouse  is  being  built  on  the  waterfront  at  Boston 
harbor.  The  site  will  require  additional  construction  costs  for  exten- 
sive waterproofing  and  windbracing,  as  well  as  a  pier  and  floating 
dock  and  a  2-acre  harbor  park  around  the  exterior  of  the  building 
that  is  projected  to  cost  about  $3.4  million.  Foley  Square  is  located 
on  a  small,  oddly  shaped  parcel  of  land  in  Manhattan  that  was 
costly  to  build  on  because  it  did  not  allow  a  more  efficient  design 
configuration.  In  contrast,  the  site  for  the  Shreveport  courthouse 
was  both  physically  and  environmentally  clean  and  was  easy  to 
build  on. 

Finally,  Exhibit  D  shows  differences  in  choices  about  building 
features,  specifically  multi-purpose  courtrooms. 

The  Foley  Square  courthouse  has  a  large  multi-purpose  court- 
room with  a  high  level  of  finishes  and  features  that  cost  about  $5.2 
million  to  complete.  In  contrast,  at  most  other  courthouses  in  our 
sample — Alexandria  and  Kansas  City,  which  are  shown  in  the  ex- 
hibit, are  examples  of  this — large  district  or  appellate  courtrooms 
will  also  be  used  or  are  planned  to  be  used  for  multi-purposes,  in- 
cluding ceremonies. 

The  thought  I  want  to  leave  you  with  here,  Mr.  Chairman,  is 
that  some  courthouse  projects  have  more  costly  features  than  oth- 
ers. But  when  we  visited  them,  they  were  all  impressive,  and  the 
occupants  expressed  satisfaction  with  all  of  the  facilities. 

Why  did  the  differences  that  we  have  just  observed  occur?  First, 
as  I  have  indicated  earlier,  one  of  the  reasons  was  that  premature 
budgets  or  design  commitments  gave  local  decisionmakers  wide 
latitude  to  make  choices  about  finishes,  features,  sites,  and  these 
had  a  major  impact  on  cost.  Second,  the  flexible  design  guidance 
allowed  considerable  latitude  for  interpreting  what  types  of  fea- 
tures and  finishes  were  acceptable.  And  third  was  GSA's  lack  of  a 
systematic  approach  to  oversee  and  manage  the  design  and  con- 
struction of  projects. 

GSA  officials  have  acknowledged  that  courthouse  construction 
has  had  inconsistent  execution  and  management  across  the  coun- 
try. Decisionmaking  has  been  on  a  project-by-project  basis,  and  the 
lessons  learned  at  one  location  have  often  escaped  application  at 
another.  The  Independent  Courts  Building  Program  Panel  also  ac- 
knowledged that  a  central  management  approach  was  needed. 

GSA  and  Congress  have  recognized  the  serious  problems  with 
the  courthouse  construction  program  and  are  taking  steps  to  put 
more  focus  and  discipline  into  courthouse  planning,  funding,  and 
construction.  I  discuss  a  number  of  these  in  my  statement,  but  as 
with  many  changes,  the  actual  change  comes  very  slowly.  There- 
fore, Mr.  Chairman,  to  help  promote  and  ensure  the  effective  im- 
plementation of  actions  that  are  underway,  we  are  recommending 
that  GSA  and  the  AOC  work  together  to  establish  specific  meas- 
ures for  assessing  the  progress  of  the  actions  being  taken  and  eval- 
uating their  effectiveness  and  develop  timetables  for  monitoring 
that  progress,  evaluating  effectiveness,  and  institutionalizing  re- 
sults. We  believe  it  is  especially  important  that  this  be  completed 
for  the  following  actions: 


10 

First,  completing  and  implementing  a  capital  investment  plan; 
second,  clearly  defining  project  scope  and  refining  construction  esti- 
mates before  requesting  approval  and  final  fiinding  levels;  and 
third  establishing  and  efiectively  implementing  systematic  and  on- 
going project  oversight  and  evaluation. 

We  are  also  recommending  that  GSA  and  AOC  establish  a  mech- 
anism to  monitor  and  assess  the  use  of  the  flexible  design  guidance 
with  a  view  towards  striking  a  better  balance  between  the  costly 
and  less  costly  features  in  the  choices  made  during  courthouse  de- 
sign and  construction. 

Finally,  we  are  recommending  that  Congress  provide  initial  fund- 
ing for  projects  only  after  they  have  been  prioritized  and  the  au- 
thorizing committees  have  evaluated  and  approved  them,  and  then 
fully  fund  projects  only  after  well-designed  cost  estimates  have 
been  developed. 

That  concludes  my  prepared  remarks,  Mr.  Chairman,  and  my 
colleagues  and  I,  when  you  are  ready,  will  answer  questions. 

Senator  COHEN.  Thank  you  very  much. 

Mr.  Gallay? 

TESTIMONY  OF  JOEL  S.  GALLAY,i  DEPUTY  INSPECTOR 
GENERAL,  GENERAL  SERVICES  ADMINISTRATION 

Mr.  Gallay.  Thank  you,  Mr.  Chairman.  Good  morning,  Senator. 
If  I  may  introduce,  to  my  immediate  left,  William  Wh3^e,  our  As- 
sistant Inspector  General  for  Auditing,  and  to  his  left,  Eugene 
Waszily,  the  Deputy  Assistant  Inspector  General  for  Auditing. 

We  appreciate  the  opportunity  to  come  before  the  Subcommittee 
to  share  our  findings  regarding  the  planning  and  development  of 
courthouse  projects. 

Over  the  past  year,  we  have  engaged  in  a  concerted  effort  to 
evaluate  the  GSA's  major  construction  program.  This  work  was 
begun  at  the  request  of  GSA's  Administrator  for  the  primary  pur- 
pose of  determining  whether  there  was  any  merit  to  a  series  of 
media  articles  and  anonjrmous  allegations,  as  well  as  concerns 
raised  by  some  Members  of  Congress,  suggesting  that  improper  ac- 
tivities had  tainted  the  bidding  and  contracting  practices  on  major 
building  projects  over  the  last  few  years. 

Because  our  review  was  focused  on  that  objective  and  because  we 
were  aware  that  at  the  same  time  we  were  conducting  our  review 
GAO  was  itself  engaged  in  a  major  review  of  courthouse  projects, 
we  did  not  design  our  evaluation  to  produce  overall  conclusions  re- 
garding the  effectiveness  of  the  courthouse  construction  program  it- 
self. However,  of  the  18  buildings  included  in  our  review,  9  in- 
cluded space  requested  by  the  Administrative  Office  of  U.S.  Courts. 
So  we  did  collect  a  good  deal  of  information  relevant  to  today's 
hearing. 

I  want  to  preface  my  remarks  by  stressing  that  our  findings  are 
project  specific,  and  while  they  do  indicate  that  management  im- 
provements in  the  program  are  warranted,  they  should  not  be 
taken  as  representing  a  universal  portrayal  of  the  courthouse  con- 
struction program.  In  fact,  other  work  in  the  area  in  years  past  has 
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identified  a  number  of  courthouse  projects  that  were  well  managed 
and  built  with  an  eye  toward  cost  restraint. 

With  that  in  mind,  let  me  summarize  our  findings,  first  with  re- 
spect to  courthouse  planning. 

Major  project  time  frames  from  initial  concept  to  actual  delivery 
of  a  building  can  span  several  years.  Along  that  path,  GSA  fre- 
quently must  adjust,  and  in  some  instances  totally  rework,  its 
plans  to  accommodate  the  changing  needs  of  its  clients  and  to  com- 
ply with  specific  instructions  given  by  the  Congress.  Such  delays 
and  mid-stream  revisions  to  projects  substantially  increase  costs. 
Our  report,  and  our  full  statement  submitted  for  the  record,  pro- 
vide details  of  just  how  dramatic  some  of  these  changes  can  be  both 
in  terms  of  the  scope  and  the  cost  of  the  project,  running  some- 
times on  the  order  of  $100  million  for  changing  from  an  annex  to 
building  a  whole  new  courthouse. 

Another  problematic  aspect  of  the  planning  process  relating  spe- 
cifically to  the  development  of  courthouses  is  the  recent  trend  to 
define  new  space  requirements  in  terms  of  very  long-term  per- 
ceived needs.  Specific  projects  which  we  examined  called  for  build- 
ing courthouse  facilities  to  satisfy  space  requirements  anticipated 
for  20-to-25  years  into  the  future.  As  a  result,  some  newly  com- 
pleted buildings  will  have  courtrooms  and  ancillary  spaces  which 
are  likely  to  remain  unused  or  under-utilized  for  extended  periods 
of  time. 

It  is  certainly  proper,  indeed  highly  desirable,  that  the  Adminis- 
trative Office  of  the  U.S.  Courts  and  GSA  plan  and  construct  court- 
houses with  an  eye  toward  the  future.  But  we  do  think  that  there 
is  a  legitimate  question  as  to  just  how  far  and  reliably  into  the  fu- 
ture one  can  reasonably  plan.  This  is  especially  true  today,  in  an 
environment  where  there  are  not  adequate  funds  available  to  un- 
derwrite all  of  the  Federal  construction  projects  already  identified 
as  necessary  to  meet  present  needs  or  those  of  the  near-term. 

Although  this  matter  was  not  specifically  high-lighted  in  our  re- 
port we  strongly  believe  that  it  warrants  attention  in  any  future 
studies  of  courthouse  planning  and  development. 

Let  me  turn  now  to  the  area  of  building  enhancements  or  up- 
grades. In  terms  of  the  dollar  value  and  frequency  of  special  re- 
quests, we  found  that  the  client  most  likely  to  request  upgrades  to 
facilities  and  finishes  of  buildings  was  the  U.S.  Courts.  Their  re- 
quests have  added  several  millions  of  dollars  to  the  costs  of  deliver- 
ing individual  projects.  And  I  want  to  be  clear  that  our  use  of  the 
term,  upgrades,  relates  solely  to  the  finishes  and  furnishings  that 
go  into  a  courthouse  and  not  to  the  additional  costs  of  special  de- 
sign features  which  are  associated  with  the  unique  technological, 
security  or  operational  requirements  of  the  courts. 

The  Courts  Design  Guide  is  a  reference  manual  established  in 
1959  which  provides  guidance  regarding  what  is  suitable  and  ap- 
propriate for  inclusion  in  a  courthouse.  What  we  found  most  dis- 
concerting was  a  long-term  trend  in  courthouse  design  philosophy 
which  has  defined  in  increasingly  grand  terms  what  is  to  be  consid- 
ered standard  for  incorporation  in  newer  court  facilities. 

The  original  two  guides  in  use  through  the  mid-1980's  began 
with  the  notion  that,  and  I  am  quoting  here,  "Courtroom  and  auxil- 
iary rooms  should  be  designed  in  a  spirit  of  dignity  and  simplicity" 
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and  that  housing  should  be  "adequate  but  not  excessive  .  .  .  [with] 
materials  similar  to  contemporary  offices  .  .  .  [and  with]  the  em- 
phasis on  design  and  not  decorative  materials." 

Senator  Cohen.  That  is  1959. 

Mr.  Gallay.  That  was  the  original  one  in  1959  and  then  in  1970, 
mid-1970's,  the  first  revision,  second  guideline.  The  more  recent 
editions  of  the  guide,  1991  and  1993,  called  in  part,  for  the  use  of 
"highest  quality"  materials  and  state  that,  "A  courthouse  facility 
should  be  monumental  in  design  .  .  .  [with]  the  scale  of  design 
components  grand." 

I  want  to  stress  something  here.  The  American  judicial  system 
is  a  cornerstone  of  our  society.  We  fully  recognize  that,  and  no  one 
disputes  that  courthouse  design  and  appointments  should  reflect 
and  reinforce  the  dignity  and  importance  of  that  institution.  We 
are  certainly  not  suggesting  that  we  should  do  this  on  the  cheap. 
But  we  do  think  that  there  is  a  very  real  question  as  to  just  where 
one  crosses  the  line  between  creating  an  appropriate  environment 
and  where  one  begins  to  use  public  funds  to  underwrite  personal 
preferences  and  excesses. 

One  of  the  more  publicly  criticized  projects  is  the  Foley  Square 
Courthouse  in  New  York  City.  It  is  a  project  that  we  have  looked 
at  in  some  detail.  Costing  well  over  $400  per  square  foot — that  is 
in  terms  of  actual  costs — that  is  over  twice  the  cost  of  constructing 
and  outfitting  most  courthouses,  Foley  Square  is  an  example  of  a 
project  plagued  with  excess  and  questionable  costs. 

Before  completion  the  project  incurred  over  $120  million  in 
change  orders.  While  a  substantial  portion  of  these  funds  went  to 
pay  for  features  that  would  extend  the  useful  life  of  the  building, 
conserve  energy  or  pay  for  other  reasonable  expenses,  fully  $68 
million  went  to  interior  upgrades  which  were  well  beyond  those  in 
the  original  contract. 

Although  we  could  cite  many  examples  from  the  project,  a  few 
will  provide  a  general  sense  of  what  concerned  us. 

First,  Mr.  Chairman,  as  you  noted  in  your  remarks,  the  carpet- 
ing. To  provide  a  sense  of  perspective,  as  you  mentioned  the  better 
grades  of  carpeting  which  GSA  offers  to  Federal  agencies  run  at 
about  $20  per  square  yard  or  less.  Under  the  courts'  design  guide 
a  higher  grade  of  carpet  is  provided  for  which  costs  typically  about 
$55  per  square  yard. 

For  Foley  Square,  the  carpet  installed  was  a  60-ounce  wool  car- 
pet whose  pattern  design  was  created  exclusively  for  the  courts.  It 
costs  $114  per  square  yard  and  added  $1.4  million  to  the  project. 

Second,  the  doors  and  the  related  hardware.  The  original  con- 
struction contract  called  for  over  1,200  wooden  doors  at  an  average 
cost  of  $1,300  per  door  set.  Requests  that  special  woods  and  associ- 
ated hardware  be  used  drove  those  costs  to  over  $9,000  per  door 
set  on  average,  some  up  to  $20,000,  and  added  $9  million  to  the 
project  for  that  item  alone. 

Throughout  the  building  the  demands  for  more  costly  items,  up- 
graded furniture,  special  lighting  fixtures,  unique  wood  molding 
and  appointments  such  as  drapes  running  $1,100  per  linear  foot 
and  a  $5,500  bronze  fire-hose  cabinet  continued  to  drive  up  the 
costs. 
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Senator  McCain.  Mr.  Chairman,  could  I  interrupt  for  just  one 
second?  Who  is  it  that  makes  these  demands?  I  think  that  is  impor- 
tant for  the  record,  who  is  it  that  makes  these  demands  for  these 
changes? 

Mr.  Gallay.  The  changes,  I  think  the  record  will  show,  came  as 
a  result  of  requests  from  the  courts  working  in  consultation  with 
the  project  developer  and  architect. 

Senator  McCain.  Judges? 

Mr.  Gallay.  That  would  be  correct.  The  judges  assigned  to  work 
on  that  particular  project. 

Senator  McCain.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  Gallay.  Equally  troublesome  was  the  fact  that  these  up- 
grades were  specified  after  award  of  the  original  construction  con- 
tract and  had  to  be  incorporated  via  the  use  of  contract  change  or- 
ders. Change  orders  are  not  subject  to  the  normal  competitive  pro- 
curement procedures.  In  earlier  reports  issued  both  by  our  office 
and  by  the  GAG  the  use  of  change  orders  has  time  and  again  been 
shown  to  be  an  especially  expensive  method  of  procurement. 

While  the  Foley  Square  project  stands  alone  in  terms  of  its  use 
of  specialized  appointments,  other  courthouse  projects  we  reviewed 
also  had  incorporated  special  amenities  exceeding  the  specification 
of  the  courts'  design  guide,  including  private  kitchens,  showers,  op- 
erable windows  and,  in  one  case,  enlarging  the  size  of  the  judges' 
chambers  by  more  than  50  percent  over  the  guide's  standard. 

These  add-ons  caused  several  major  concerns.  First,  extensive 
upgrades  generate  substantial  and  often  unnecessary  costs.  They 
also  can  create  ill-will  and  perceptions  of  Government  waste  when 
details  of  what  seem  to  be  extravagant  or  inappropriate  expendi- 
tures become  known  publicly. 

Second,  they  place  GSA  in  the  conflicting  posture  of  trying  to 
meet  the  needs  and  expectations  of  its  clients  and,  at  the  same 
time,  fulfill  its  role  as  steward  of  taxpayer  funds. 

Finally  and  equally  important,  building  enhancements  in  several 
instances  have  increased  costs  to  such  an  extent  that  the  annual 
rental  payments  on  some  projects  will  be  inadequate  to  pay  for  op- 
erations and  repay  the  debt  which  financed  them.  That  is,  the 
buildings  will  not  generate  sufficient  revenue  to  pay  for  them- 
selves. 

Senator  COHEN.  Which  means  that  the  courts  will  then  have  to 
postpone  the  construction  of  other  facilities  in  order  to  pay  for  the 
rental  payments  of  those  courts? 

Mr.  Gallay.  That  is  correct,  Mr.  Chairman,  and  not  just  the 
courts.  What  happens  is  that  the  GSA  then  has  to  draw  additional 
monies  from  the  Federal  Buildings  Fund  to  make  up  for  those 
losses.  And  if  this  is  left  unchecked,  if  the  number  of  negative  cash- 
flow buildings  continues  to  increase  the  losses  could  impair  the 
overall  financial  soundness  of  the  Federal  Buildings  Fund. 

As  you  point  out,  it  also  means  that  other  projects,  not  just  of 
the  courts  but  of  other  agencies  in  general,  may  need  to  be  post- 
poned. 

We  believe  that  steps  must  be  taken  to  follow  a  more  business- 
like approach  to  development.  Specifically  construction  costs  need 
to  be  constrained  and  rental  fees  need  to  be  set  to  recover  the  full 
costs  of  developing  and  maintaining  the  facilities. 
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Our  audit  report  contains  specific  recommendations  to  enhance 
the  efficiency  of  GSA's  major  construction  program.  The  general 
theme  of  our  conclusions  and  recommendations  is  that  GSA  needs 
to  increase  its  oversight  of  the  construction  program  to  ensure  bet- 
ter stewardship  of  public  funds  and  to  prevent  excessive  spending. 
There  also  needs  to  be  an  expanded  use  of  economic  analysis  in  the 
decision  making  process. 

Many  of  the  concerns  we  have  raised  are  being  addressed.  We 
are  pleased  with  the  response  of  GSA  to  our  audit  report  and  with 
other  specific  steps  being  taken  by  the  agency.  For  example,  well 
before  our  report  was  issued,  the  administrator  formed  the  court- 
house management  group  to  bring  a  National  focus  to  courthouse 
construction  issues.  More  recently  he  has  proposed  an  initiative  to 
bring  together  all  3  branches  of  Government  in  an  effort  to  pursue 
a  coordinated  approach  to  address  these  problems.  We  think  such 
an  effort  is  right  on  target. 

While  we  will  defer  to  others  to  determine  the  precise  best  work- 
ing format  and  how  to  best  go  about  setting  and  enforcing  new 
standards,  we  do  think  that  the  results  of  our  study  as  well  as 
GAO's  demonstrate  that  a  coordinated,  direct  and  cooperative  effort 
involving  all  the  concerned  parties  is  needed  and  is  needed  now. 

That  concludes  my  prepared  remarks,  I  will  be  happy  to  take 
questions. 

Senator  Cohen.  Thank  you  very  much,  Mr.  Gallay.  I  think  it  is 
clear  from  both  Mr.  Gadsby  and  Mr.  Gallay  the  nature  of  the  prob- 
lems that  we  are  facing.  As  I  indicated  before,  it  is  a  lack  of  ade- 
quate planning.  There  has  yet  to  be  a  definitive  prioritization  by 
the  courts  in  terms  of  what  their  building  priority  needs  are  going 
to  be  for  the  next  10  years.  We  still  do  not  have  that  list  at  this 
point. 

There  has  been  a  lack  of,  not  uniformity,  but  at  least  some  stand- 
ardization in  the  design  guidelines.  There  has  been  a  lack  of  GSA 
oversight  once  the  contracts  are  let  and  there  has  been  an  absence 
of  congressional  responsibility,  as  Senator  McCain  pointed  out. 
Projects  have  been  funded  based  upon  informal  contacts  between 
Members  of  Congress,  the  courts,  the  judges  and  others,  rather 
than  going  through  the  established  process  that  we  have. 

We  look  to  the  courts  as  perhaps  the  last  refuge  where  we  have 
an  institution  which  has  yet  to  be  diminished  in  the  public's  eye. 
I  am  not  sure,  in  the  wake  of  some  recent  cases,  whether  that  is 
going  to  remain  true  or  not,  but  nonetheless,  we  look  to  the  courts 
for  a  sense  of  justice  and  dignity.  We  have  now  moved  from  con- 
structing courthouses  that  project  a  spirit  of  dignity  and  simplicity 
to  something  monumental  and  grand. 

There  is  a  difference  between  a  sense  of  majesty  and  a  sense  of 
astronomy.  As  you  indicated,  Mr.  Gallay,  we  are  not  trying  to  do 
this  on  the  cheap.  It  does  not  make  a  good  deal  of  sense  to  try  and 
construct  the  least  costly  building  if  we  are  looking  to  design  some- 
thing for  the  future  that  will  stand  up  to  a  lot  of  heavy  traffic,  se- 
curity needs,  and  a  variety  of  other  demands  that  an  ordinary 
building  would  not  endure. 

There  is,  however,  something  between  saying  that  we  are  not 
going  to  look  for  a  Super  8  motel  but  we  are  not  looking  for  the 
Ritz  or  the  Trump  Tower  either.  It  has  got  to  be  something  closer 
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to  the  middle.  And  that  has  been  absent  in  a  number  of  cases.  You 
mentioned  Foley  Square.  Senator  McCain  has  focused  on  Boston 
and  Arizona,  and  the  Phoenix  Courthouse  in  Arizona,  in  particular. 

I  have  some  specific  questions  I  would  like  to  direct  to  both  of 
you.  I  will  proceed  for  about  5  or  6  minutes  and  yield  to  Senator 
McCain.  Mr.  Gallay,  you  said  in  your  written  testimony  that  the 
square  foot  cost  of  the  Foley  Square  Courthouse  is  over  $400  and 
Mr.  Gadsby,  you  said  the  cost  was  $235.  Would  you  advise  us  how 
you  reached  your  assessments? 

Your's,  Mr.  Gallay,  is  actual  costs? 

Mr.  Gallay.  That  is  actual  costs.  My  understanding  is  that  the 
GAG  figure  was  sort  of  an  adjusted  cost. 

Mr.  Gadsby.  Yes.  We  normalized  those  costs  so  we  could  make 
comparisons  among  the  projects  in  our  sample.  So  they  are  normal- 
ized for  different  building  costs  in  different  locations  of  the  country 
and  that  is  what  accounts  for  the  difference. 

Senator  COHEN.  Should  the  design  philosophy  reflect  a  more  fis- 
cally conservative  approach  to  courthouse  construction,  given  the 
times  that  we  live  in?  Is  there  any  doubt  or  debate  about  that,  Mr. 
Gadsby,  Mr.  Gallay? 

Mr.  Gadsby.  I  think  clearly  the  design  guidance  needs  to  be 
looked  at  and  that  decisions  need  to  be  made  about  just  how  much 
monumentality  needs  to  be  built  into  the  courthouses.  As  I  indi- 
cated in  my  statement,  there  are  differences  among  these  projects, 
but  they  are  all  very  nice.  It  is  not  a  question  that  some  are  cheap, 
and  some  are  lavish.  They  are  all  very  nice.  And  the  question  is 
how  nice  do  they  really  have  to  be. 

Senator  COHEN.  Should  we  strive  for  simplicity  and  dignity  or 
something  monumental  and  grand  in  scale?  Is  that  not  a  fun- 
damental issue  we  have  to  resolve? 

Mr.  Gallay.  Well,  I  think,  as  you  pointed  out,  there  is  lots  of 
room  between  the  Six  Motel  and  the  Ritz  Carleton  and  there  are 
many  projects  around  the  country  which  have  done  a  very  effective 
job  of  providing  the  appropriate  level  of  dignity  for  the  courts  with- 
out, at  the  same  time,  providing  what  are  really  lavish  accommoda- 
tions. And  that  is  a  balance  that  can  be  struck.  We  think  that  the 
guide  can  provide  a  basis  with  better  and  firmer  control  of  stand- 
ards for  assuring  that  we  do  not  have  excesses. 

Senator  Cohen.  In  designing  these  courthouses,  the  GSA  cur- 
rently relies  on  the  facilities  standards  for  public  building  services 
and  the  U.S.  Courts  Design  Guide.  But  it  provides  that  when  there 
is  a  conflict  between  the  two,  the  Court's  Design  Guide  prevails.  Is 
that  something  that  has  to  be  reevaluated? 

Should  GSA  standards  be  overridden  by  the  Courts  Design 
Guide? 

Mr.  Gadsby.  I  think  that  one  of  the  things  we  need  to  recognize 
is  that  the  Guide  is  a  guide.  I  think  we  have  to  recognize  that  it 
is  not  a  set  of  hard  and  fast  rules  and  as  with  any  guide,  the  real 
issue  is  how  that  guide  is  implemented  and  what  is  the  point  of 
view  of  those  that  are  implementing  it? 

So  I  think  that  the  real  key  here  is  basically  changing  the  Guide 
and  getting  some  focus  on  directing  it  more  towards  cost  conscious- 
ness. But  the  real  key,  then  is  institutionalizing  that  change  and 
making  that  different  point  of  view  part  of  the  process  every  day. 
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Mr.  Stankosky.  Can  I  just  add  to  that? 

Senator  COHEN.  Would  you  please  identify  yourself? 

Mr.  Stankosky.  I  am  Jerry  Stankosky.  I  am  an  Assistant  Direc- 
tor and  I  am  responsible  for  public  building  issues.  One  interesting 
thing  about  the  Guide — and  we  have  heard  a  lot  about  it  in  doing 
this  job,  is  that  everybody  seems  to  think  there  is  an  easy  fix  to 
making  it  better.  But,  as  Bill  just  said,  the  Guide  is  just  a  guide 
and  it  is  meant  to  give  you  some  perspective  on  what  the  people 
want. 

What  has  really  been  lacking  is  the  management  of  this  Guide. 
I  mean  everything  has  been  project-by-project.  Nobody  has  been 
looking  at  it  systematically.  So  if  you  are  able  to  get  the  money  you 
can  kind  of  take  advantage  of  what  the  Guide  allows  you  to  do. 

So  I  think  the  real  question  here  is  how  are  we  going  to  best 
manage  this  Guide?  We  could  sit  here  and  debate  how  the  Guide 
should  be  fixed.  Should  we  make  it  more  rigid  or  should  we  keep 
it  flexible?  But,  I  think  the  real  key  to  this  is — remember  it  is  a 
Guide — and  the  question  becomes  how  are  we  going  to  manage  the 
Guide?  And,  we  have  not  done  a  very  good  job  of  doing  that. 

Senator  Cohen.  So,  in  essence,  if  you  get  the  money,  you  can 
take  advantage  of  the  Guide's  flexibility. 

Mr.  Stankosky.  I  do  not  think  many  people  give  money  back.  If 
you  are  able  to  get  a  project  funded  by  Congress  and  you  get  a  cer- 
tain amount  of  money — and  I  think  Bill  talked  about  it  in  his  state- 
ment, the  money  driving  the  project — you  are  allowed  to  spend  that 
money  for  the  project.  You  kind  of  work  towards  the  money  you 
get.  So  what  could  I  get  for  $80  million  or  what  could  I  get  for  $198 
million?  You  get  a  lot  less  for  $80  million. 

Mr.  Gallay.  If  I  may,  Mr.  Chairman,  I  would  agree  with  that 
wholly,  and  I  think  Foley  Square  is  the  best  example  of  that.  The 
fact  that  through  other  than  the  normal  process  of  prospectus  and 
approval  of  a  very  specifically-supported  budget  you,  in  essence, 
had  on  the  order  of  $1  billion  made  available  in  terms  of  borrowing 
authority  for  both  of  those  buildings,  which  was  an  amount  in  ex- 
cess of  what  the  actual  projected  costs  were.  That  essentially  gave 
a  very  deep  pocket  against  which  the  developer  and  the  courts 
could  push  and  seek  to  utilize  it. 

Senator  COHEN.  In  the  Foley  Square  Courthouse,  was  the  money 
appropriated  initially  and  then  because  a  large  amount  of  money 
was  made  available  they  went  back  and  said,  how  about  a  carpet 
at  $114  per  square  yard,  and  how  about  upgrading  the  door  sets 
from  $1,300  to  an  average  of  $9,000?  Is  it  because  the  money  was 
available  or  because  the  request  was  made  and  then  Congress  ap- 
propriated the  money?  Which  came  first,  the  money? 

Mr.  Gallay.  In  that  case,  there  was  borrowing  authority  pro- 
vided and  it  was  a  very  funny  transaction  that  is  detailed  in  the 
report,  but  there  was  borrowing  authority  first  up  to,  as  I  said,  on 
the  order  of  $1  billion  for  both  projects  in  advance  of  specifically 
laid  out  plans. 

Senator  Cohen.  Was  there  borrowing  authority  from  the  author- 
izing committees  or  did  it  come  directly  from  the  appropriating 
committees?  That  is  something  that  Senator  McCain  laid  out  in  his 
opening  statement.  There  is  a  process  that  is  required  to  be  fol- 
lowed going  from  the  initial  need  assessment  made  by  the  courts 
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and  GSA  submitting  a  detailed  prospectus  or  an  11(b)  report  to  the 
Congress.  The  authorizing  committees  then  have  to  review  and  ap- 
prove those.  They  then  go  on  to  the  appropriations  committees. 
That  has  not  been  done,  has  it? 

Mr.  Gadsby.  No.  That  clearly  has  not  been  done.  Mr.  Schultz 
worked  on  the  Foley  Square  project  and  I  think  he  has  some  infor- 
mation on  its  specific  funding. 

Mr.  Schultz.  I  am  Dan  Schultz.  I  believe  with  Foley  Square,  be- 
cause at  that  time  there  was  no  requirement  when  borrowing  from 
the  Federal  Financing  Bank  to  either  involve  0MB  or  the  Congress 
that  that  dollar  figure  was  worked  out  between  GSA,  the  courts 
and  the  Federal  Financing  Bank.  There  was  no  involvement  of 
Congress  or  0MB  at  the  time.  And,  as  was  stated,  the  money  did 
come  before  the  design. 

And,  it  was  not  until  they  reached  the  upper  limits  of  that  bor- 
rowing authority  that  some  parameters  came  into  play  where  GSA 
went  over  and  dealt  very  strongly  with  the  panel  of  judges  and 
said,  you  know,  we  are  going  to  have  to  stop  these  upgrades. 

Senator  Cohen.  So,  in  other  words,  the  courts  can  go  to  GSA  and 
GSA  can  go  to  the  building  fund  and  take  the  money  without  com- 
ing to  Congress? 

Mr.  Schultz.  Not  any  more.  But  at  that  time  they  could. 

Mr.  Gallay.  The  project  had  begun  really  as  a  lease-purchase 
project  under  its  initial  conception  and,  thereafter,  was  trans- 
formed to  be  one  that  was  financed  through  the  Federal  Financing 
Bank.  And  was  stated,  did  not  follow  at  all  what  should  be  the  nor- 
mal pattern.  And  as  you  pointed  out,  that  is  one  of  the  problems 
overall  with  the  program,  that  we  have  got  side  routes  to  get  the 
money. 

Senator  COHEN.  Do  you  have  any  examples  of  where  that  process 
has  been  bypassed  as  Senator  McCain  laid  out  in  his  opening  state- 
ment? 

Mr.  Gadsby.  Well,  Foley  Square  was  unique  in  the  way  it  was 
funded.  But,  the  point  we  make  in  our  statement  is  that  for  the 
number  of  projects  which  were  funded  through  informal  commu- 
nication, they  were  not  all  like  Foley  Square.  They  were  cir- 
cumstances where  part  of  the  process  was  complied  with.  But,  the 
key  thing,  is  that  money  was  put  on  the  table  for  these  projects  be- 
fore the  needs  were  established,  and  design  parameters  were  com- 
pleted. So  there  was  a  situation  in  which  one  could  build  towards 
those  estimates  as  opposed  to  knowing  what  you  needed  and  then 
providing  money  against  those  needs. 

Senator  COHEN.  You  talked  about  Foley  Square  in  terms  of  the 
unique  piece  of  land,  but  we  did  not  talk  about  the  environmental 
issues  associated  with  that.  There  has  been  a  deficiency  in  the  ex- 
amination of  site  selection  as  far  as  the  potential  environmental 
costs.  Looking  at  simply  what  the  real  estate  may  cost  does  not 
really  reveal  what  the  underlying  costs  are  going  to  be  to  the  tax- 
payer when  they  find  that  there  may  be  toxic  wastes  that  have  to 
be  cleared.  In  Foley  Square  you  had  a  unique  piece  of  real  estate 
where  they  had  to  drain  some  of  the  water,  is  that  correct? 

Mr.  Gadsby.  That  is  correct,  the  site  had  to  be  dewatered  be- 
cause it  was  formally  a  natural  pond,  I  believe.  But,  I  think  the 
broader  point  that  you  make  is  that  there  are  decisions  made  that 
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we  ought  to  take  certain  sites  because  of  the  cost  of  the  site,  itself, 
and  sometimes  it  is  even  a  donated  site.  But,  there  is  not  enough 
consideration  given  to  the  impHcations  of  selecting  a  particular  site 
in  the  context  of  how  it  will  affect  the  configuration  of  the  building 
and  how  it  will  affect  construction  costs. 

Senator  Cohen.  Do  you  think  there  should  be  a  moratorium  im- 
posed until  we  resolve  these  issues? 

Mr.  Gadsby.  Yes,  I  do.  I  believe  a  short  moratorium  is  a  good 
idea  because  it  will  focus  attention  on  improving  this  process  and 
moving  it  from  the  talking  and  planning  stage  and  get  some  of 
these  plans  completed  and  use  them  in  the  process  to  approve  and 
build  these  projects. 

Senator  COHEN.  Have  you  looked  at  the  issue  that  Judge  Tom 
Stagg  is  going  to  talk  about  in  terms  of  library  sharing?  Is  that 
something  that  needs  to  be  seriously  considered? 

Mr.  Gadsby.  We  attempted  to  look  at  the  issue  of  sharing,  in 
fact,  looking  at  the  sharing  of  courtrooms,  themselves.  Unfortu- 
nately there  was  not  data  available  on  how  courtrooms  were  used 
or  the  extent  to  which  they  are  used.  So  any  studies  of  that  have 
to  be  done  on  a  prospective  basis.  The  Administrative  Office  of  the 
Courts  are  doing  a  study  like  that. 

But  I  think  very  key  here  is  that  courtrooms  are  expensive.  They 
are  the  reasons  we  build  courthouses.  To  the  extent  that  we  can 
share  courtrooms  we  can  reduce  the  costs  of  these  projects. 

Senator  COHEN.  You  also  have  to  look  to  the  future  and  obviously 
you  have  to  plan  in  advance.  Mr.  Gallay,  I  think  you  indicated  in 
your  statement  there  is  a  courtroom  in  Alexandria,  Virginia,  that 
will  not  be  used  for  17  years? 

Mr.  Gallay.  I  am  not  familiar  with  that. 

Senator  Cohen.  Mr.  Gadsby? 

Mr.  Gadsby.  That  was  in  our  statement,  yes,  we  did  say  that. 

It  will  not  be  assigned,  I  believe,  is  what  we  said.  The  extent  to 
which  it  is  used  and  for  what  purpose,  I  really  do  not  know  that. 

Senator  Cohen.  All  right.  Finally,  in  1981,  GAO  reported  that 
change  orders  were  a  significant  problem  for  GSA.  Now,  14  years 
later  change  orders  are  still  a  problem  for  GSA.  You  are  nodding, 
Mr.  Gadsby? 

Mr.  Gadsby.  Yes,  that  is  correct. 

Mr.  Stankosky.  We  have  talked  about  change  order  problems,  I 
think,  20  years  ago  in  GAO  reports  and  it  all  culminated  into  our 
1991  report  where  we  say  that  the  government  still  does  a  pretty 
poor  job  of  project  planning  and  design  resulting  in  the  need  to 
have  change  orders.  And  I  think,  like  Joel  said,  when  you  go 
through  the  change  order  process  it  is  more  costly  because  it  is  not 
subject  to  competition  and  the  person  that  has  the  project  is  the 
one  that  is  going  to  do  all  the  change  orders. 

Senator  Cohen.  Anyone  who  has  ever  built  a  home  understands 
what  is  involved  when  you  have  a  change  order. 

Mr.  Gadsby.  Right. 

Senator  COHEN.  When  you  are  talking  about  building  a  court- 
house of  monumental  scope  and  design  the  change  order  amounts 
not  to  several  thousand  but  several  millions  of  dollars. 
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Mr.  Stankosky.  Right,  but  I  think  hke  Joel  said  in  the  Foley 
Square  project,  $68  million  of  that  $120  million  in  changes  orders 
was  for  interior  construction  and  finishes. 

Senator  Cohen.  That  was  twice  the  cost  of  building  the  court- 
house in  Shreveport,  Louisiana,  just  for  the  change  order. 

Senator  McCain? 

Senator  McCain.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Gadsby,  would  you  agree  that  one  of  the  fundamental  prob- 
lems here  is  the  failure  of  Congress  to  properly  authorize  court- 
houses, approximately,  for  the  last  30  years  and  go  through  the 
proper  procedures,  would  you  agree  that  that  is  one  of  the  fun- 
damental problems  here? 

Mr.  Gadsby.  That  is  one  of  the  problems  we  mention  in  our 
statement,  the  failure  to  follow  that  established  process. 

Senator  McCain.  And  I  was  glad  to  hear  support  for  a  morato- 
rium and  I  want  to  thank,  again.  Senator  Cohen,  for  his  involve- 
ment, not  just  in  this  hearing,  but  for  several  years  on  this  issue. 

Now,  that  we  have  established  the  culpability  of  Congress,  let  us 
get  into  the  Courts  Design  Guide.  Who  writes  the  Courts  Design 
Guide? 

Maybe  Mr.  Gallay  would — who  writes  that? 

Mr.  Gallay.  Well,  I  believe  it  is  prepared  under  the  aegis  of  the 
courts. 

Senator  McCain.  Which  courts? 

Mr.  Gallay.  The  administrative  office  of  the  U.S.  courts. 

Senator  McCain.  The  administrative  office  of  the  U.S.  courts 
writes,  a  courthouse  facility  should  be  monumental  in  design,  scale 
of  components  grand.  That  is  written  by  the  administrative  office 
of  the  courts? 

Mr.  Stankosky.  That  is  correct.  And,  I  think  approved  by  the  ju- 
dicial conference,  too.  So  it  is  just  not  the  administrative  office. 
They  probably  do  the  mechanics  of  it,  but  it  goes  through  their 
process. 

Senator  McCain.  I  think  the  taxpayers  would  be  very  interested 
in  hearing  that  statement,  Mr.  Chairman.  Now,  let  us  talk  about 
change  orders  here.  First  of  all,  would  you  agree  that  maybe  it 
might  help  if  we  had  some  kind  of  legislation  that  required  that 
change  orders  be  competitively  bid? 

Mr.  Gallay.  Well,  change  orders,  in  and  of  themselves,  are  not 
evil,  per  se.  They  are  an  inevitable  part  of  major  projects.  I  think 
the  problem  is  when  they  become  the  major  way  in  which  a  project 
is  built.  The  testimony  today  has  pointed  out  that  in  some  cases 
we  know  how  to  do  this.  With  good  planning  you  can  build  a 
project  and  you  may  inevitably  have  to  have  a  change  order.  But 
the  nature  of  the  process  is  such  that  you  cannot  really  have  a 
competitively  bid  change  order  because  you  have  to  deal  with  the 
contractor  that  is  on  site,  already  doing  it. 

Senator  McCain.  Well,  help  me  out  here.  The  courthouse  is  being 
built.  Who  makes  these  change  orders,  any  individual  judge  who  is 
going  to  occupy  that  space  or  an  individual  judge  who  is  designated 
sort  of  as  the  project  person?  How  does  that  process  work? 

Mr.  Gallay.  Well,  the  change  order,  itself,  will  be  directed  or  re- 
quested by  the  Government,  the  Government's  project  manager. 
The  initiation  of  that  desire  to  have  the  change  order  would  be,  in 
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the  cases  we  have  talked  about,  the  judges,  the  dient  agency.  But 
it  is  the  Government,  through  its  project  contracting  officer,  that 
would  make  a  decision  that  a  change  order  is  required.  That 
change  would  then  be  negotiated  with  the  contractor.  And,  again, 
because  you  have  got  that  person  on  site,  they  would  do  the  job. 

Senator  McCain.  So  it  is  the  Government  contracting  officer  that 
agreed  that  they  needed  to  have  $9,000  door  sets  instead  of  $1,300 
door  sets?  It  was  a  Government  contracting  officer  that  agreed  that 
they  needed  to  have  operable  windows,  a  $5,500  bronze  fire  hose 
cabinets,  that  is  all  approved  of  by  some  Government  contracting 
officer? 

Mr.  Gallay.  Ultimately  that  would  be  correct.  That  what  hap- 
pened in  this  case  was — and  I  think  GAG  also,  their  review  bore 
this  out — there  was  a  great  deal  of  effort  on  the  part  of  the  GSA 
officials  on  the  scene  to  try  and  hold  back  these  requests. 

But,  again,  it  comes  back  to  what  was  driving  the  project  and  the 
pressure  for  these  upgrades  and  the  money.  You  come  back  to  the 
money.  If  you  have  a  large 

Senator  McCain.  What  Government  contracting  officer  could,  in 
all  good  conscience,  approve  of  these  kinds  of  requests? 

Mr.  SCHULTZ.  Let  me  just  say  that  Foley  Square  was  unique  in 
that  typically  GSA  requests  that  the  courts  pay  for  any  upgrades. 
In  Foley  Square  it  was  determined  that  the  intent  of  Congress  was 
for  all  costs  of  the  courthouse  to  be  paid  from  project  funds  and  no 
monies  were  to  come  from  the  courts  to  pay  for  these  upgrades. 

So  that  policy  was  not  there  in  Foley  Square.  When  a  judge  or 
panel  of  judges  wanted  to  upgrade  something,  they  did  not  have  to 
go  back  and  get  permission  from  the  AOC  or  get  the  money  from 
AOC,  it  all  came  out  of  project  monies. 

Senator  McCain.  In  the  case,  Mr.  Gallay,  of  the  Boston  Court- 
house, are  you  aware  that  because  of  the  location  of  the  courthouse 
that  they  had  to  extend  the  subway  in  order  to  get  to  the  Boston 
Courthouse  which  was  an  additional  $200  million,  are  you  aware 
of  that? 

Mr.  Gallay.  Yes. 

Senator  McCain.  Was  that  taken  into  consideration  in  the  loca- 
tion of  this  project? 

Mr.  Gallay.  Well,  I  think  one  of  the  issues  that  we  think  is  im- 
portant to  incorporate  across  the  board  is  greater  economic  analysis 
in  the  planning  process  from  the  very  beginning.  That  the  question 
of  what  are  all  those  factors  that  will  contribute  to  the  cost  of 
building  a  courthouse,  including  site  selection,  should  be  made  a 
formal  part  of  the  process  of  planning  and  approving. 

Mr.  Stankosky.  I  just  want  to  add  to  that.  You  know  we  are 
throwing  this  word,  change  orders,  around  and  all  it  comes  down 
to  is  how  precisely  can  we  plan  a  project  initially?  I  think  a  lot  of 
thought  has  to  go  into  the  change  order  process.  What  happens  a 
lot  of  times  is  that  you  get  some  general  estimates,  and  some  gen- 
eral plans,  and  the  project  starts  taking  on  a  life  of  its  own.  It 
starts  evolving.  Customers  are  not  satisfied,  adjustments  have  to 
be  made  and  GSA  tries  to  accommodate  the  customer. 

There  is  another  thing  we  picked  up  in  doing  the  job  and  that 
is,  can  GSA  really  police  the  customers'  desires?  Can  GSA  say,  no 
especially,  to  the  judiciary. 


21 

So  it  is  a  matter  of  give  and  take  in  this  whole  change  order 
process. 

Senator  COHEN.  Is  the  GSA  obHgation  to  the  courts  or  to  the 
Congress? 

Can  you  say,  no,  to  the  customer?  Who  is  the  customer? 

Mr.  Stankosky.  We  always  get  criticized  for  looking  at  it  from 
the  taxpayers'  perspective.  We  always  look  at  it  from  what  does 
this  mean  to  the  taxpayer.  GSA  has  a  tough  role,  it  has  got  to  do 
kind  of  both,  satisfy  the  taxpayer  and  customer.  Sometimes  GSA 
questions  whether  it  has  the  authority  to  say  no  to  the  customer. 
What  type  of  relationship  does  GSA  have  with  the  customer  agen- 
cy? 

But  the  thing — and  I  think  Mr.  Johnson  talks  about  it  all  the 
time,  the  need  for  a  budget  cap — we  keep  coming  back  to  is  the 
money.  If  you  get  the  money  you  could  do  a  whole  lot  of  things  with 
it.  And  anyway,  coming  back  to  change  orders,  I  think  if  you  do  a 
better  job  of  planning  up-front  you  could  minimize  your  change  or- 
ders. 

Senator  McCain.  OK,  well,  you  know,  you  keep  saying  that  Foley 
Square  was  different.  I  will  accept  that.  What  about  in  the  Boston 
Courthouse,  a  six-story  atrium,  53  private  bathrooms,  37  different 
law  libraries,  a  boat  dock,  a  marina,  and  a  floating  marina? 

Mr.  Stankosky.  That  was  not  a  change  order,  though,  was  it? 

Senator  McCain.  Those  were  not  change  orders,  how  in  the 
world  did  they  get  into  it? 

Mr.  SCHULTZ.  Well,  in  the  case  of  the  Boston  Courthouse,  by 
choosing  that  site,  one  of  the  first  things  the  project  officials  told 
GAO  was,  we  picked  one  of  the  cheapest  sites.  Well,  no  one  evalu- 
ated the  constructibility  of  the  site  and  the  cost  of  constructing  on 
that  site. 

By  building  on  that  harbor-front  site 

Senator  COHEN.  Stop  right  there.  You  said  no  one  evaluated  the 
cost  of  constructing  on  that  site.  You  mean  GSA  did  not  do  that? 

Mr.  ScHULTZ.  It  was  not  part  of  the  process  to  choose  the  site, 
that  is  a  consideration  of  the  cost  of  building  on  that  site.  Everyone 
involved  in  making  that  decision  felt  good  that  they  had  picked  one 
of  the  least  expensive  sites.  They  got  a  lot  of  acreage  for  the  price, 
they  were  right  on  the  waterfront.  However,  by  building  on  that 
site 

Senator  McCain.  So  naturally  they  needed  a  marina? 

Mr.  SCHULTZ.  By  law,  because  there  had  been  a  dock  there,  a 
public  facility  for  fishermen.  Also,  a  cruise  ship  line  used  to  dock 
there.  Carnival  I  believe,  I  am  not  sure.  And  by  law,  they  had  to 
build  that  marina,  they  had  to  replace  something  that  was  already 
there.  They  also  had  to  build  the  park.  There  are  all  kinds  of  laws 
about  blocking  the  view  for  the  harbor  so  they  had  to  put  arches 
in  the  building.  They  had  to  listen  to  public  interest  groups  and 
they  had  to  respond,  GSA  had  to  respond  to  all  of  their  comments 
which  not  only  changed  what  happened  to  the  exterior  but  also 
changed  the  public  lobbies,  etc. 

Senator  McCain.  But  when  they  selected  the  site,  they  did  not, 
no  one  anywhere  said,  gee,  how  are  people  going  to  get  here  to  the 
courthouse? 
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Mr.  SCHULTZ.  Well,  I  believe  there  was  already  an  extension 
planned  of  the  subway  to  go  over  to  the  Children's  Museum  across 
the  way.  I  did  not  find  any  evidence  that  any  extension  was  built 
solely  for  the  courthouse. 

Senator  COHEN.  Basically  they  looked  at  the  price  of  the  land 
saying  it  is  the  cheapest  price  we  can  get,  they  did  not  take  into 
account  local  laws.  Federal  laws  as  far  as  replacing 

Mr.  Gadsby.  That,  I  think,  is  a  key  point.  I  think  that  is  a  key 
cost  driver,  the  constructibility  of  the  site,  period. 

Mr.  SCHULTZ.  Absolutely.  At  least  at  the  point  of  site  selection. 

Senator  McCain.  How  do  we  change  the  design  plan  that  the 
wording  of  the 

Mr.  Gadsby.  Well,  the  key  change  that  is  needed  here  is  that 
when  sites  are  selected  to  basically  know  what  we  are  getting  into 
when  we  pick  a  particular  site,  know  what  the  environmental  prob- 
lems are,  know  what  the  architectural,  other  legal  requirements 
are  that  affect  the  constructibility  of  that  site. 

Senator  McCain.  How  do  you  get  the  wording  changed  in  the 
Courts  Design  Guide?  How  do  you  get  the  words  changed  besides 
passing  a  law? 

Mr.  Gadsby.  The  Administrative  Office  of  the  Courts  and  the  Ju- 
diciary would  have  to  change  the  Courts  Design  Guide. 

Mr.  SCHULTZ.  I  think  one  of  the  first  considerations  needs  to  be 
where  do  we  want  to  build  the  courthouse  in  the  area?  If  it  is  going 
to  be  a  downtown  site,  versus  a  little  off  the  downtown  you  are 
going  to  be  stuck  with  not  having  very  many  sites  to  choose  from. 

Senator  McCain.  Maybe  I  am  losing  you  here.  I  am  going  back 
to  the  Courts  Design  Guide.  How  do  we  get  the  wording  changed 
that  the  courthouse  facility  should  be  monumental  in  design  scale 
of  design  components  grand? 

Mr.  Stankosky.  If  I  may,  I  think  that  is  a  real  good  question  for 
the  administrative  office  of  the  courts.  I  mean  they  are  the  authors 
of  it. 

Senator  McCain.  OK. 

Mr.  Stankosky.  I  guess  you  get  them  to  change  it  if  you  want 
to  remove  it  or  you  discuss  their  argumentation  for  keeping  it. 

Senator  McCain.  Mr.  Chairman,  I  just  have  one  more  question. 
The  judiciary  has  a  long  track  record  of  stating  that  all  of  its  con- 
struction projects  are  of  equal  priority.  It  appears  they  have  not 
wanted  to  pit  circuit  versus  circuit  judge,  would  you  agree  with 
that,  that  that  is  part  of  the  problem? 

Mr.  Gadsby.  The  absence  of  priorities,  yes. 

Mr.  Gallay.  I  would  agree. 

Senator  McCain.  Thank  you  very  much,  Mr.  Chairman. 

I  guess  we  could  spend  a  lot  of  time  on  these  extravagances  and 
enormous  cost  overruns.  I  do  not  think  it  would  add  any  more.  I 
think  the  case  has  been  made  that  this  system  has  gone  badly 
awry. 

Senator  Cohen.  Thank  you.  Senator  McCain. 

We  talk  about  the  lack  of  adequate  planning.  My  understanding 
from  the  Foley  Square  Courthouse,  for  example,  is  that  a  lot  of 
parking  space  was  built  into  that  particular  facility  to  accommo- 
date, I  am  told,  municipal  parking,  which  is  not  going  to  be  utilized 
by  the  municipal  Government  now. 
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Mr.  Gadsby.  That  is  correct.  There  was  substantial  parking 
built-in,  under  an  agreement  with  local  officials  and  then  they 
changed  their  mind  on  that.  But  as  I  recall  it  probably  would  have 
cost  more,  at  the  point  in  time  they  changed  their  mind,  to  take 
the  parking  out  than  to  leave  it  in.  So,  I  do  not  know,  Dan,  if  there 
is  any  more  you  would  like  to  elaborate  on. 

Mr.  SCHULTZ.  I  was  going  to  say  that  that  level  of  parking,  that 
is  the  level  where  they  struck  water.  And  I  understand,  from  the 
architect,  had  they  not  built  that  level  of  parking  they  would  have 
saved  a  considerable  sum  of  money  in  dewatering. 

Senator  COHEN.  Mr.  Gadsby,  Roger  Johnson,  the  GSA  adminis- 
trator who  is  here  with  us  today,  has  called  for  an  intergovern- 
mental panel  to  bring  closure  on  some  of  these  problems. 

Do  we  need  another  panel  at  this  point  to  resolve  these  issues? 
There  is  an  old  carpenter's  rule  about  measure  twice,  cut  once. 
Shouldn't  we  go  back  to  the  initial  planning  stage  where  we  have 
to  look  not  only  at  the  price  of  the  real  estate  but  all  of  the  other 
associated  costs  of  the  real  estate  such  as  environmental  costs  and 
really  prepare  detailed  analyses  of  exactly  what  this  is  going  to 
cost?  Do  we  not  really  have  to  get  back  to  the  basics?  And  that  is 
better  planning,  up  front,  before  anything  else? 

Mr.  Gadsby.  Yes,  I  think  we  definitely  need  better  planning.  As 
far  as  Administrator  Johnson's  recommendation,  I  would  support 
that  recommendation.  I  do  not  know  whether  we  need  a  panel  to 
study  all  the  details.  But  I  listened  to  Senator  McCain  say,  how  do 
we  change  this?  And,  sometimes  having  Government  officials  from 
two  agencies  start  working  on  the  details  is  not  going  to  get  it 
done. 

I  think  we  should  have  an  inter-branch  panel  that  basically  ar- 
ticulated some  principles  that  we  wanted  to  follow  in  revising  the 
Courts  Design  Guide.  They  could  focus  on  the  following  questions: 
Do  we  agree  in  the  judicial,  the  executive  and  the  Congress  that 
we  want  to  move  in  the  direction  of  more  cost  consciousness?  Are 
we  going  to  follow  the  established  process  for  all  these  projects?  An 
articulation  of  those  concepts  or  principles  would  be  good.  And  in 
conjunction  with  that  moratorium,  it  would  move  the  change  proc- 
ess along  much  quicker. 

Senator  Cohen.  My  understanding  is  that  the  AOC  has  for- 
warded projects  to  the  GSA  that  have  not  been  approved  either  at 
the  District  Court  level  or  the  Circuit  Judicial  C  ouncil  level,  is  that 
correct? 

Mr.  Stankosky.  That  is  correct. 

Senator  Cohen.  In  1993,  GSA  established  a  policy  that  it  would 
no  longer  go  forward  on  a  project  that  had  not  been  approved  by 
the  District  Court  judges  and  the  Circuit  Judicial  Councils.  Have 
you  looked  at  whether  GSA  is  complying  with  that? 

Mr.  Stankosky.  I  think  there  is  a  little  bit  of  a  time  gap  for 
when  the  new  projects  come  up.  We  have  not  looked  at  compljdng 
with  the  new  policy  in  1993  in  this  job.  I  think  it  takes  a  couple 
of  years  for  new  projects  to  get  back  in  the  system.  When  this  pol- 
icy went  in,  the  1994,  1995  projects  were  already  coming  up  and 
they  were  already  in  the  system  or  kind  of  a  part  of  the  system. 
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So  I  think  for  that  pohcy  to  really  be  effective  it  would  probably 
start  for  the  1996  or  1997  projects.  But  to  answer  your  question, 
we  have  not  looked  at  it. 

Senator  CoHEN.  OK. 

Two  years  ago,  Mr.  Gadsby,  the  GAO  reported  that  the  long 
range  planning  process  for  future  judicial  needs  was  flawed.  That 
resulted  in  an  over-estimation  of  some  3  million  square  feet  at  a 
cost  of  roughly  $1.1  billion  over  a  10  year  period.  Then  last  year, 
you  testified  before  the  Committee  that  the  AOC  was  in  the  process 
of  implementing  a  number  of  recommendations  that  you  made  in 
that  report.  The  AOC  is  later  going  to  testify  it  has  complied  with 
all  of  your  recommendations  in  the  planning  process. 

Is  that  accurate? 

Mr.  Gadsby.  Yes.  We  have  a  process  where  we  follow  up  on  rec- 
ommendations. 

Senator  COHEN.  Have  they  implemented  all  of  your  recommenda- 
tions? 

Mr.  Gadsby.  We  have  not  gone  back  and  checked  out  the  extent 
to  which  they  have  implemented  them.  It  is  our  understanding  that 
they  have  but  we  have  not  gone  back  and  actually  gone  on  site  and 
taken  a  look  at  what  they  have  done.  So  the  answer  to  your  ques- 
tion is,  I  believe  they  have,  but  we  have  not  gone  back  to  actually 
audit  or  check. 

Senator  Cohen.  The  treasury  postal  appropriations  bill  actually 
directs  the  AOC  and  GSA  to  prioritize  projects  in  next  year's  budg- 
et submission.  We  still  do  not  have  a  priority  list  from  the  courts. 
Can  you  give  an  explanation? 

Mr.  Gadsby.  As  to  why  they  do  not  have  a  priority  schedule? 

Senator  COHEN.  We  do  not  have  a  list.  How  do  we  decide  what 
projects  to  fund  next  year  when  the  appropriations  process  begins? 
The  AOC  is  going  to  come  forward  and  say,  we  have  got  a  list  but 
now  the  budget  has  been  cut  so  we  have  to  go  back  and  redo  the 
hst. 

Mr.  Gadsby.  Right.  I  think  what  is  needed  is  more  than  just  a 
list,  I  guess,  is  where  I  am  going  here. 

Senator  McCain.  Well,  we  need  that  as  well. 

Mr.  Gadsby.  You  need  the  priority  list,  yes,  I  agree  with  that. 
But  I  think  you  also  need  some  information  that  would  rationalize 
why  project  one  is  number  one  and  why  number  8  is  number  8  so 
that  you  can  independently  make  some  decisions  about  the  relative 
priority  of  these  projects.  Otherwise  if  you  cannot  fund  all  of  the 
projects,  you  can  only  draw  a  line  on  the  list  somewhere. 

So  this  whole  notion  of  a  capital  investment  plan  and  prioritizing 
projects  goes  beyond  submitting  a  list  in  the  order  of  one  to  what- 
ever. It  also  goes  to  providing  an  understanding  for  other  people  of 
why  certain  projects  have  the  priority  that  they  do. 

Senator  COHEN.  We  will  not  continue  with  this  panel  any  fur- 
ther. It  is  pretty  clear  there  has  been  a  breakdown  at  virtually 
every  level  of  the  system.  We  have  some  beautiful  courthouses  and 
we  are  paying  handsomely  for  those  courthouses.  We  will  now  hear 
from  at  least  one  judge  who  is  exercising  some — even  though  he  is 
from  the  south — Maine  Yankee  fiscal  prudence  and  is  saving  sev- 
eral million  dollars. 
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Senator  McCain.  Mr.  Chairman,  can  I  just  make  one  request  to 
you?  I  would  like  to  submit  some  questions  to  Mr.  Gallay  as  to — 
I  am  very  curious  as  to  who  it  was  that  requested  to  have  the  size 
of  their  offices  doubled?  And  who  it  was  that  requested  that  they 
have  operable  windows  which  is  clear  in  violation  of  the  standard 
code  for  a  Federal  building?  And  I  would  like  to  ask,  for  the  record, 
to  be  able  to  ask  some  questions  as  to  who  it  was  who  made  these 
requests?  I  think  the  taxpayers  have  a  right  to  know  who  it  was 
who  made  these  outrageous  demands.  And  I  would  like  to  submit 
a  list  of  questions. 

Thank  you,  Mr.  Chairman. 

Senator  COHEN.  Thank  you.  Senator  McCain,  and  I  want  to 
thank  Mr.  Gadsby  and  Mr.  Gallay  and  all  the  witnesses  on  this 
panel. 

Thank  you. 

Mr.  Gallay.  Thank  you,  Mr.  Chairman. 

Senator  COHEN.  Our  next  witness  is  Judge  Tom  Stagg  of  the 
Western  District  of  Louisiana.  Judge  Stagg  was  the  Chief  district 
judge  when  the  courthouse  was  built  in  Shreveport,  Louisiana.  He 
is  now  the  senior  district  judge. 

I  should  point  out  to  our  audience,  it  was  only  after  I  invited 
Judge  Stagg  to  testify  that  I  learned  that  he  and  his  wife  are  fre- 
quent visitors  to  Maine.  He,  perhaps,  has  the  largest  collection  of 
Margaret  Chase  Smith  buttons,  and  he  was  good  friends  with  one 
of  the  great  judges  of  our  time.  Judge  Edward  T.  Gignoux.  No 
doubt  that  Maine  influence  has  contributed  mightily  to  his  effort 
to  reduce  costs  in  the  construction  of  the  Shreveport  courthouse. 

Welcome,  Judge  Stagg.  We  appreciate  your  willingness  to  travel 
to  Washington  to  testify,  and  give  us  your  personal  experiences  on 
courthouse  construction  and  design. 

TESTIMONY  OF  HON.  TOM  STAGG,*  DISTRICT  COURT  JUDGE, 
WESTERN  DISTRICT  OF  LOUISIANA 

Judge  Stagg.  I  have  never  been  in  a  similar  circumstance. 

Senator  COHEN.  I  sort  of  like  the  reversal  of  roles  here  as  a  mat- 
ter of  fact. 

Judge  Stagg.  Really,  you  have  got  me.  I  mean,  this  is  not  my 
usual  position  in  a  room  like  this.  So  I  am  going  to  do  the  best  I 
can. 

I  did  read  your  letter,  Senator,  when  you  invited  me,  and  you 
asked  for  some  answers  to  specific  questions. 

The  first  one  was,  what  was  my  personal  experience  in  the  de- 
signing and  the  construction  of  the  Shreveport  courthouse? 

I  am  going  to  explain,  and  I  did  explain  in  some  length,  in  the 
opening  statement  that  is  printed  and  available  to  you,  that  I  have 
always  been  around  blueprints  and  architectural  drawings,  and 
have  worked  extensively  as  a  lawyer,  with  architects. 

As  the  chairman  of  the  Shreveport  Airport  Authority,  we  built 
the  best  Eurport  of  its  kind  in  a  city  of  our  size.  I  had  something 
to  do  with  the  planning  of  that  building. 


•  The  prepared  statement  of  Judge  Stagg  appears  on  page  110. 
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When  I  was  Chief  Judge,  I  had  a  great  number  of  problems  in 
our  district — not  enough  judges,  not  enough  magistrates,  not 
enough  space.  And  our  building  was  a  leased  building. 

Senator  Ellender  was  our  senior  Senator,  and  he  was  Chairman 
of  Agriculture,  and  Russell  Long  was  Chairman  of  Finance.  Joe 
Waggonner  was  Chairman  of  Space.  And  with  all  that  vaunted  con- 
gressional seniority  in  this  neighborhood,  all  we  could  do  was  to 
lease  a  crummy  building  from  a  fellow  from  Fort  Worth. 

And  in  20  years,  it  was  falling  apart,  and  the  lease  was  expiring, 
and  we  needed  to  do  something  to  get  out  of  that  building. 

We  were  not  an  11(b)  project.  We  were  not  the  subject  of  a  pro- 
spectus. There  was  not  time.  And  1  think  Senator  Johnston  would 
deny  having  to  do  with  the  $25  or  $24  million  that  showed  up  in 
the  appropriations  bill.  He  said  he  did  not  do  it.  Senator  Breaux 
said  he  did  not  do  it.  I  am  not  going  to  tell  you,  sir,  how  it  got 
there,  but  it  showed  up  and  we  got  the  money.  And  then  we  built 
the  building,  probably  for  somewhat  less  than  the  money  that  was 
in  the  appropriations  bill,  originally. 

When  we  got  the  money,  I  went  around  the  country  looking  at 
courthouses,  to  see  what  the  latest  and  greatest  was,  and  the  use- 
fulness of  the  designs  that  were  currently  being  constructed.  Den- 
ver was  my  favorite.  Denver  had  a  long  corridor  for  the  public,  and 
then  a  corridor  back  into  the  place  where  the  judges'  offices  were. 
One  corridor  was  public.  The  other  corridor  was  private. 

And  a  single  security  officer  was  all  that  was  needed  to  separate 
the  court  corridor  from  the  public  corridor. 

I  have  given  a  diagram  up  there  that  shows  the  various  circula- 
tion areas.  You  can  see  how  the  building  is  designed  to  separate 
jurors  from  the  public.  It  separates  the  court  personnel  from  the 
public. 

In  our  old  building,  I  went  up  and  down  an  elevator  with  the 
parents  of  the  people  I  just  sent  to  jail.  That  is  uncomfortable,  sir. 
We  now  have  a  judges'  elevator,  and  anybody  that  says  they  will 
build  a  building  and  not  build  the  judges  an  elevator  to  keep  them 
from  trafficking  with  the  folks  they  are  dealing  harshly  with,  I 
think  you  are  hurting  the  folks  that  are  trying  to  help  you. 

What  the  GSA  did,  and  did  right,  was  they  got  an  architectural 
firm  from  New  Orleans,  and  tasked  them  to  prepare  the  Request 
for  Proposal.  It  was  wonderful.  They  spent  weeks  and  weeks,  and 
weeks,  in  and  out  of  our  building,  talking  to  everybody.  And  talking 
to  me  about  this  Denver  lineal  deal,  and  it  would  not  work  on  the 
site. 

So  what  they  did  was  simply  to  bend  it,  to  make  it  fit  the  site, 
and  that  document  you  have  before  you  is  Denver  with  a  bend  in 
it.  And  it  works  perfectly. 

Senator  Cohen.  Did  you  have  a  budget  in  mind  at  the  time,  or 
did  you  start  out  with  what  your  needs  were? 

Judge  Stagg.  Our  needs  were  part  of  a  forecast.  The  AO  does 
some  things  right,  as  well  as  the  GSA.  They  had  forecast  for  our 
court,  that  in  2020  we  would  need  a  larger  number  of  courtrooms. 
And  to  support  four  courtrooms,  and  have  room  for  eight,  which 
was  their  2020  projection,  we  simply  built  the  third  floor  like  the 
fourth  floor,  and  then  rented  it,  expensively,  to  the  Justice  Depart- 
ment, for  the  U.S.  Attorney  to  sit  in  for  20  years. 
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And  when  and  if  we  ever  need  the  third  floor,  we  invite  the  U.S. 
Attorney  to  go  get  a  pubhc  space  out  in  the  community  and  we  will 
build  courtrooms  in  that  space,  which  has  all  the  infrastructure  for 
it,  all  the  piping,  all  the  wiring  is  there.  It  is  a  courtroom  floor,  but 
it  is  rented  to  the  Justice  Department. 

And  that  was  part  of  the  solution  of  the  problems,  that  what  was 
forecast  for  the  building  for  eight  courtrooms  and  the  clerk's  office, 
and  the  general  appurtenances  of  the  building,  and  a  little,  what 
they  call,  backfill.  And  backfill  is  a  space  in  your  building  you  do 
not  have  a  current  use  for. 

That  totalled  up  to  a  number  of  square  feet  that  came — from  that 
came  the  $24  million.  It  is  a  good  thing  we  have  backfill,  because 
now  we  have  a  third  Circuit  judge,  and  we  had  space  to  build  his 
office  in  the  building.  And  we  now  have  Senator  Johnston's  office 
in  the  building,  that  we  did  not  have  in  the  prospectus. 

Senator  COHEN.  We  can  eliminate  that  now,  right? 

Judge  Stagg.  Oh,  yes.  And  if  you  want  to  talk  about  saving 
money,  we  build  very  elaborate  offices  for  circuit  judges,  and  they 
come,  and  they  go.  There  will  always  be  a  district  judge  sitting  in 
the  room  where  I  sit,  and  if  you  want  to  start  saving  money  on 
some  of  your  larger  projects,  leave  out  circuit  judges.  I  know  I  have 
got  a  gentleman  behind  me  who  is  going  to  take  my  hide  off  about 
it,  because  he  is  a  circuit  judge,  and  I  do  not  know  where  his  office 
is. 

But  we  built  two  very  elaborate  offices  on  our — we  say  the  circuit 
judges  in  our  town  are  in  the  attic.  Actually,  they  are  on  the  fifth 
floor,  which  is  where  their  offices  are  and  the  5th  Circuit  library. 

And  down  in  the  building,  because  we  have  got  a  third  circuit 
judge  residing  in  Shreveport,  we  use  some  backfill  space  to  take 
care  of  him. 

Anyway,  that  is  what  I  had  to  do  in  connection  with  the  design. 
I  talked  to  the  RFP  architects.  When  GSA  gave  the  job  to  the  Bir- 
mingham people,  I  went  to  Birmingham  to  see  what  they  built.  I 
went  in  several  buildings  in  Birmingham,  that  the  architect  and 
the  contractor  had  built  together,  including  the  United  States 
courthouse  there. 

And  they  were  trying  to  sell  me  on  precast  concrete  for  the  out- 
side, and  I  thought — I  was  against  it.  But  they  convinced  me.  They 
showed  me  a  bank  building  made  out  of  precast  concrete  that  I 
swore  was  limestone.  That  is  the  reason  our  building  came  in 
under  the  budget. 

Senator  Cohen.  Why  were  you  against  it,  initially,  the  precast 
concrete? 

Judge  Stagg.  Because  the  only  precast  concrete  I  ever  saw  were 
four  steps  for  rowhouses.  You  know  how  the  little  trailers,  where 
you  go  and  buy  a  precast  set  of  steps? 

Senator  COHEN.  Right.  But  given  all  of  your  extensive  experience 
and 

Judge  Stagg.  Never  used  precast  concrete  in  my  whole  life.  It  is 
the  first  time  I  ever  saw  it  used  in  the  manner  of  the  building  of 
a  building  of  this  size,  was  in  the  Shreveport  courthouse. 

Anyway,  the  architects  did  a  wonderful  job,  both  the  RFP  archi- 
tect, and  a  contractor's  architect. 
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You  asked  me,  Senator,  about  the  views  on  the  role  of  the  judici- 
ary, and  individual  judges  in  the  planning  of  a  construction  project. 

I  think  in  every  project,  the  users  ought  to  be  in  on  the  design. 
It  just  doesn't  make  any  sense,  that  an  architect,  as  skilled  as  he 
may  be,  knows  how  to  get  from  the  courtroom  to  the  office,  or  how 
the  prisoners  get  from  the  sallyport  in  the  basement  up  to  the 
courtroom  level  without  being  in  public,  in  the  public  view,  of  in 
the  public  eye. 

Most  of  my  fellow  judges  do  not  know  about  blueprints.  That  is 
not  a  problem.  These  people  are  generalists.  They  hear  esoteric  tes- 
timony about  God  awful  things  that  they  have  to  learn  about.  They 
can  learn  about  blueprints.  They  can  learn  about  architectural 
specifications. 

The  administrative  office  now  has  a  program  to  which  they  invite 
judges  who  have  a  project  coming,  to  teach  them  what  the  design 
guide  says,  and  that  is  a  forward  step,  not  brought  by  this  hearing, 
or  by  any  other  criticism.  This  was  something  that  was  done,  I 
think,  in  a  manner  to  begin  to  get  some  improvement  in  the  way 
we  deliver  offices  to  judges. 

Senator  Cohen.  Let's  talk  about  the  design  guide.  We  have 
moved  from  building  courthouses  that  project  simplicity  and  dig- 
nity to  something  monumental  and  grand. 

Do  you  think  we  ought  to  go  back  to  simplicity  and  dignity  as 
a  design  guide?  Will  a  change  in  word,  make  any  change  in  deed? 

Judge  Stagg.  I  do  not  know.  Senator.  We  have  a  city  square 
block.  It  sloped  16  feet  from  the  northeast  to  the  southwest,  or  vice- 
versa.  That  is  16  feet  that  the  architects,  engineers,  told  the  GAO 
was  an  easy  site  to  build  on.  They  produced  that  building  with 
parking  underneath  it  for  everybody.  It  is  simple.  It  is  dignified. 
And  you  are  wrong,  sir,  when  you  said  it  was  $134  a  square  foot 
for  construction  of  the  building.  It  was  $100  per  square  foot,  or 
$101,  depending  on  whose  book  you  read. 

If  you  want  to  put  the  site  costs  and  the  supervision  costs,  and 
the  architect  costs,  then  it  got  above  that,  maybe  to  $108  a  square 
foot.  The  $134  figure  was  what  you  would  pay  to  build  that  build- 
ing here  in  the  District  of  Columbia  or  in  this  freezing  weather, 
territory,  where  they  would  have  to  beef  up  the  plumbing  and  beef 
up  everything  to  make  it  habitable. 

Senator  COHEN.  There  are  reasons  for  disparity  in  terms  of  per 
square  footage  costs.  There  is  no  question  about  that.  It  costs  more 
to  build  in  a  cold  weather  climate,  perhaps,  than  it  does  in  a  warm 
weather  climate.  So  there  are  reasonable  discrepancies.  But  there 
is  so  much  flexibility  in  the  system,  you  can  go  from  something 
that  is  simple  and  dignified  to  something  that  is  quite  monumental 
and  majestic  which  carries  an  astronomical  price. 

Judge  Stagg.  I  wish  you  could  come  to  Shreveport.  I  wish  you 
could  bring  Senator  McCain  with  you.  I  am  damn  proud  of  what 
was  built  in  Shreveport.  It  is  not  cheap. 

Senator  Cohen.  We  are  proud  of  it,  too. 

Judge  Stagg.  We  added  a  bunch  of  money  to  it,  to  put  the  lime- 
stone walls  in  the  ground  floor  lobby,  and  in  the  court  elevator  lob- 
bies on  the  fourth  floor. 

Senator  McCain.  We  are  proud  of  you  without  going  to  Shreve- 
port, Judge. 
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Judge  Stagg.  Well,  Senator,  that  book  that  I  gave  you  has  some 
pictures  in  it.  I  have  on  the  end  of  the  table  two  videotapes.  One 
of  them  is  a  videotape  where  I  walk  through  the  building  and 
Judge  Politz  talks  about  it.  It  tells  what  is  in  the  building  with  pic- 
tures, and  if  a  picture  is  worth  10,000  words,  then  I  am  going  to 
give  you  a  million  words  to  look  at. 

But  there  is  another  tape  there.  If  your  staff  people  have  never 
watched  a  courthouse  being  built,  I  brought  you  a  tape  that  is  done 
every  month,  about  the  first  week  of  the  month.  Every  month.  And 
I  recommend  it  be  put  on  fast  forward,  because  otherwise  it  is  an 
hour  and  five  minutes,  and  it  will  bore  you  to  tears.  [Laughter.] 

But  I  want  you  to  put  the  video  on  fast  forward,  and  watch  the 
building  come  up  out  of  the  ground.  It  is  a  terrific  piece  of  edu- 
cation, to  watch  it  done,  if  you  have  never  watched  it  done.  Hell, 
I  watched  this  one  done.  I  was  there  all  the  time.  They  gave  me 
my  own  hard  hat  with  four  stars  on  it.  It  said,  "Here  come  de 
Judge."  [Laughter.] 

Everybody  that  worked  in  that  building,  every  carpenter 

Senator  Cohen.  What  kind  of  a  caseload  were  you  carrjdng  at 
the  time  you  were  out  there  supervising  the  construction? 

Judge  Stagg.  I  had  350  pending  cases  at  the  time,  and  now,  in 
senior  status,  I  only  have  200,  and  I  am  told  that  that  is  more  than 
any  judge  has  in  several  cities  where  you  live. 

Senator  IVIcCain.  IMay  I  ask  just  one  question? 

Judge  Stagg.  Sure.  If  you  want  his  permission,  or  mine.  I  would 
love  you  to  ask 

Senator  McCain.  Both.  [Laughter.] 

Senator  COHEN.  Both. 

Judge  Stagg.  I  would  love  to  have  you  ask  a  question. 

Senator  Cohen.  But  Judge,  you  are  here  on  our  terms.  We  do  not 
have  to  appear  before  you.  You  are  appearing  before  us. 

Judge  Stagg.  I  can  hardly  wait. 

Senator  IVIcCain.  Thank  you,  Judge. 

Senator  COHEN.  That  is  why  I  am  not  coming  to  Shreveport. 

Judge  Stagg.  The  process  is  reversed.  [Laughter.] 

Senator  IMcCain.  We  would  not  be  arrested  at  the  airport. 
[Laughter.] 

Judge,  I  am  sorry,  I  was  out  of  the  room.  I  had  to  make  a  phone 
call.  The  money  just  came,  is  that  it? 

Judge  Stagg.  IVlagic. 

Senator  IVIcCain.  Magic.  [Laughter.] 

There  was  no  request  on  the  part  of  anyone  that  you  know,  for 
the  money  for  this  courthouse? 

Judge  Stagg.  No,  sir.  And  do  not  think  that  is  bad,  sir.  I  mean, 
I  know  you  are  about  to — smoke  is  going  to  come  out  of  your  ears 
in  just  a  minute;  but  I  will  wait  for  that. 

Senator  IVIcCain.  Do  you  have  any  idea  how  this 

Judge  Stagg.  I  had  a  darned  good  congressman.  He  is  on  the 
Ways  and  Means  Committee  now.  His  name  is  Jim  McCrery.  I 
want  you  to  meet  him  some  time. 

Senator  McCain.  I  know  him. 

Judge  Stagg.  He  is  a  hell  of  a  good  man. 

Senator  McCain.  But  I  think  this  courthouse  began  before  he 
was  a  Member  of  Congress,  was  it  not? 
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Judge  Stagg.  No,  sir. 

Senator  McCain.  I  see.  But  there  was  no  demonstrated  need  for 
this  courthouse? 

Judge  Stagg.  There  was  a  great  need  for  the  courthouse.  We 
were  in  a  building  that  was  built  by  the  lowest  bidder,  I  might  add, 
owned  by  an  oilman  in  Houston  or  Fort  Worth,  who  built  a  build- 
ing to  lease  to  the  Government.  There  was  no  boiler  room.  There 
was  no  chilled  water.  Everything  was  electric.  And  when  that  elec- 
tric copper  bust,  which  is  a  piece  of  copper  this  long  and  that  thick, 
when  it  melted,  everything  in  the  building  stopped,  and  they  had 
to  send  to  California  for  another  one. 

The  terrazzo  cracked.  The  foundation  cracked.  It  was  full  of  as- 
bestos. It  could  not  be  fixed  and  we  had  to  get  out  before  the  lease 
expired. 

I  was  not  going  to  ask  that  fellow  for  one  extra  day  in  his  crum- 
my building. 

Senator  McCain.  Judge,  I  appreciate  that,  but  I  guess  my  point 
is  here  that  Senator  Cohen  and  I  are  trying  to  establish  is  that  the 
money  came  in  without  a  prospectus  and  without  going  through  the 
normal  procedures. 

And  if  it  had  not  been  for  your  particular  diligence,  we  might 
have  ended  up  with  a  Foley  Square  or  a  Boston  courthouse,  or  an- 
other one  of  these  extravaganzas.  Is  that  not  true? 

Judge  Stagg.  No,  sir. 

Senator  McCain.  I  am  sajdng  if  you  had  not  been  there 

Judge  Stagg.  I  do  not  think  all  of  my  brethren  are  profligate.  I 
think  some  of  them  are. 

Senator  McCain.  Well,  I  think  some  of  them  are. 

Judge  Stagg.  Some  of  them  are.  I  looked  at  these  pictures.  Sen- 
ator, in  the  New  York  Times  Magazine,  that  had  an  article  that 
had  about  a  dozen  United  States  courthouses.  I  wish  I  had  had  a 
hand  in  designing  some  of  these. 

I  agree  with  you,  that  some  of  the  people  who  build  and  design 
these  buildings  get  the  money  first,  and  then  they  build  it  to  fit  the 
money. 

If  the  money  had  been  more  seriously  doled  out,  as  you  suggest, 
then  some  of  these  things  would  be  less  designed,  or  they  would 
be  less  grand,  or  monumental,  as  Senator  Cohen  has  mentioned. 

Senator  Cohen.  Thank  you. 

Judge  Stagg.  If  you  simply  want  to  enclose  a  number  of  square 
feet,  costs  can  be  reduced.  You  can  build  an  unattractive 
windowless  cube,  and  you  will  have  put  square  feet  in  there  for 
people  to  hold  court  in.  It  would  look  like  a  prison,  but  it  would 
not  look  like  a  courthouse. 

And  I  do  not  wish  to  be  heard  here  today  without  saying,  Do  not 
sacrifice  the  appearance  of  a  United  States  courthouse  on  the  alter 
of  the  cost  of  it.  There  are  architects  in  this  country  that  can  build 
courthouses  like  the  Shreveport  courthouse  for  proper  sums  of 
money,  that  even  you  would  approve  of,  and  they  would  look  grand, 
and  they  ought  to  look  grand. 

When  you  are  brought  to  the  law,  like  in  this  room — my  God,  I 
have  never  been  in  such  a  room.  Senator,  I  do  not  know  what  the 
door  costs  are  on  that  door  behind  you,  but  I  suggest  they  might 
even  be  more  than  Foley  Square. 
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But  when  you  go  to  the  law,  you  ought  to  have  some  feeUng  of — 
majesty  was  the  word  you  used  a  while  ago.  I  do  not  mean  Taj 
Mahals,  or  shrines.  But  it  ought  to  look  good. 

That  is  why  we  have  got  granite  floors  in  the  lower  lobby,  and 
that  is  why  we  have  limestone  walls.  And  that  is  why  you  walk  in, 
and  for  about  10  feet  it  is  two  stories.  That  is  only  for  10  feet  inside 
the  front  door,  that  it  is  two  stories;  but  it  looks  good,  and  people 
get  the  feeling  when  they  come  there,  that  they  are  there  for  seri- 
ous business  of  the  United  States. 

And  that  can  be  done,  not  cheap,  but  it  can  be  done  for  a  hell 
of  a  lot  less  than  some  of  these  buildings  are  going  to  cost. 

I  want  to  answer  your  questions. 

Senator  McCain.  Thank  you,  Mr.  Chairman. 

Judge  Stagg.  You  have  a  written  statement  up  there  that  says 
some  more,  but  I  want  to  answer  questions.  That  is  why  I  came. 

Senator  Cohen.  We  are  going  to  ask  you  a  few. 

Judge  Stagg.  I  will  be  delighted. 

Senator  COHEN.  Library  sharing. 

Judge  Stagg.  Love  it.  We  did  it.  We  knocked  out  the  wall.  They 
had  assigned  two  400  square  foot  libraries.  We  said  no.  Our  law 
clerks  do  their  work  on  computers.  Maybe  75  percent  of  their  work 
is  done  inside  of  a  computer.  So  Judge  Walter  and  I  being  old 
friends,  we  said,  "Take  down  the  wall.  We  do  not  need  two  librar- 
ies." 

We  had  a  wall  between  his  kitchen — and  we  call  them  kitchens 
where  I  am — there  was  a  wall  between  his  kitchen  and  mine.  We 
told  the  architects  and  engineers  to  leave  the  wall  out,  and  now  we 
have  a  multipurpose  room.  There  are  18  law  clerks  in  that  build- 
ing, and  we  hold  class  in  what  is  on  the  plans  as  two  kitchens. 

We  have  a  TV  in  there  with  a  VCR,  and  the  Court  of  Appeals' 
clerks  do  not  know  how  to  try  cases.  We  help  them  learn  while 
they  are  working  for  the  Court  of  Appeals. 

The  trial  court  clerks  do  not  know  how  to  write  briefs  to  the 
Court  of  Appeals.  So  it  is  a  cross-fertilization,  and  that  room  is  a 
magnificent  use  for  a  room. 

There  were  two  robing  rooms,  not  big  enough  for  much  of  any- 
thing, singly.  We  said,  "Leave  out  the  wall."  And  we  got  conference 
room  with  a  table  that  seats  10  people  and  an  extra  room  that  now 
has  some  utility.  There  is  all  sorts  of  things  you  can  do  to  make 
a  building  more  useful. 

Senator  Cohen.  Is  it  something  you  would  recommend  that  we 
pursue  for  other  courthouses,  so  we  do  not  have  each  individual 
judge  having  a  separate  courtroom  and  a  separate  library? 

Judge  Stagg.  Senator  Cohen,  in  that  written  statement,  I  made 
a  straight  recommendation  that  you  try  to  build  buildings  with  a 
footprint  that  has  more  than  one  courtroom  to  the  floor.  That  is 
when  you  can  do  it.  In  our  building,  there  are  four  courtrooms  and 
four  chambers.  Each  pair  of  courtrooms  and  each  pair  of  chambers 
can  have  a  lot  of  sharing  going  on. 

We  share  jail  cells  between  courtroom  one  and  two,  and  we  share 
jail  cells  between  courtroom  three  and  four.  We  share  kitchens,  we 
share  libraries,  we  share  robing  rooms.  Cannot  beat  it,  if  all  of  the 
courtrooms  are  on  the  same  floor,  like  in  a  small  town  like  Shreve- 
port.  You  can  do  that.  You  cannot  do  that  in  New  York. 


32 

Senator  COHEN.  How  about  change  orders?  We  have  seen  how 
expensive  change  orders  can  be.  I  know  that  you  made  some 
changes  in  what  you  thought  was  necessary.  You  did  not  hke  the 
precast  concrete,  for  openers,  and  you  changed  your  mind  on  that. 

But  you  also  changed  your  mind  on  some  of  the  upgrades  on  the 
interior,  did  you  not? 

Judge  Stagg.  Yes,  sir.  And  I  think  every  change  order  ought  to 
be  signed  off  on  by  the  person  who  ordered  it,  and  to  do  it,  he  first 
has  to  be  shown  how  much  it  costs.  I  am  sorry  Senator  McCain  is 
not  here  to  hear  me,  but  I  want  him  to  know,  I  think  there  is 
where  the  answer  is.  Who  was  the  judge  who  wanted  more  space? 
Who  was  the  judge  that  wanted  the  windows  to  open?  There  would 
be  a  change  order  in  the  record,  showing  the  cost  to  do  it,  with  his 
signature  at  the  bottom. 

Senator  Cohen.  If  you  have  the  change  orders,  up  front,  early, 
then  at  least  you  would  be  in  a  position  to  say  to  the  judge  or  who- 
ever is  going  to  make  a  recommendation  as  far  as  the  changes, 
"Fine,  if  you  want  better  doors,  if  you  want  more  expensive  carpet- 
ing, it  is  going  to  come  out  of  something  else  in  the  courthouse." 
You  would  have  a  fixed  amount. 

If  you  have  to  work  within  a  fixed  amount,  the  change  orders  do 
not  get  added  on  to  the  total  amount. 

So  if  you  are  going  to  change  something,  it  is  going  to  cost  you 
in  terms  of  a  tradeoff. 

Is  that  something  we  should  look  at? 

Judge  Stagg.  Yes.  And  if  you  read  the  fourth  part  of  my  opening 
statement,  I  talk  about  design-build,  which  our  project  was,  and 
Foley  Square  was. 

And  in  a  design-build,  as  against  a  design  bid  and  build,  your 
old-fashioned  way  of  issuing  construction  contracts  put  a  more  fin- 
ished product  under  bid.  With  a  design-build  project,  they  would 
dig  in  the  basement  while  they  were  designing  the  first  floor,  and 
they  were  building  the  first  floor  while  they  were  designing  the 
floors  above  it. 

So  you  cannot  catch  everything  in  a  design-build  project  at  the 
beginning.  But  in  a  design  bid  and  build,  there  ought  to  be  fewer 
change  orders. 

Senator  COHEN.  I  have  read  your  testimony.  I  am  trying  to  get 
you  to  say  it  publicly,  so  that  everybody  else  will  hear  it  as  well. 

Judge  Stagg.  All  right. 

Senator  CoHEN.  Also,  you  talk  about  getting  the  judge  working 
with  the  architect.  But  not  every  judge  has  your  background.  You 
were  in  commercial  real  estate  at  one  point,  were  you  not? 

Judge  Stagg.  Yes,  sir. 

Senator  COHEN.  You  have  been  around  construction  sites  quite 
a  bit  yourself,  have  you  not? 

Judge  Stagg.  Yes,  sir. 

Senator  COHEN.  I  am  not  saying  it  cannot  be  done  because 
judges,  as  you  pointed  out,  do  have  to  really  explore  extraordinary 
subject  matters  in  which  they  have  no  background. 

Judge  Stagg.  And  that  is  the  answer.  Somebody  has  got  to  be 
the  designated  hitter,  or  if  this  were,  you  know,  a  lesser  place,  I 
would  say  a  "kick-butt  artist."  But  that  is  what  you  need.  You  need 
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a  judge  who  knows  what  the  project  is  about,  and  can  have  the  au- 
thority to  say  yes  or  no. 

We  have  a  judge  in  a  building  that  we  are  building  in  the  south 
part  of  the  district,  in  Lafayette.  She  is  allergic.  She  is  allergic  to 
carpet.  She  is  allergic  to  lots  of  things,  and  she  is  a  life-time  ap- 
pointee. That  project  in  her  office  has  to  have  wooden  floors.  She 
has  to  have  a  window  that  opens.  There  is  a  medical  necessity. 

But  things  like  that  are  known  now.  The  building's  plans  are  not 
even  drawn  yet,  and  they  know,  now,  what  they  have  to  plan  for 
in  respect  to  that  judge. 

I  will  point  out,  again,  judges  are  temporary  occupants,  just  like 
Senators,  of  permanent  structures.  And  I  think  the  more  you  build 
for  a  general  user  of  that  space,  the  more  you  fit  a  proper  bill.  I 
am  only  in  that  building  as  long  as — well,  I  am  married  for  life, 
but  not  for  lunch.  So  I  have  got  to  have  a  place  to  go.  I  will  be 
there  till  I  am  dead.  But  then  a  judge  will  come  on  right  behind 
me,  who  will  use  those  chambers. 

Senator  COHEN.  Do  not  forget,  we  still  have  the  impeachment 
process,  so  it  is  not  a  lifetime  appointment. 

Judge  Stagg.  You  have  not  got  66  fellows  up  here  who  agree  on 
anything.  [Laughter.] 

Senator  COHEN.  Do  not  be  too  sure. 

Judge  Stagg.  I  will  take  my  chances. 

Senator  Cohen.  OK.  [Laughter.] 

Judge  Stagg.  I  will  go  to  ]VIaine  and  campaign  against  you.  I 
know  a  lot  of  folks. 

Senator  COHEN.  I  will  make  you  a  deal.  You  stay  out  of  IVIaine 
and  I  will  stay  out  of  Shreveport. 

Judge  Stagg.  You  stay  out  of  Louisiana.  I  will  stay  out  of  Maine. 
You  got  it.  [Laughter.] 

Senator  COHEN.  You  just  invited  me  down  to  Shreveport. 

Judge  Stagg.  Come  on. 

Senator  Cohen.  All  right. 

Judge  Stagg.  I  want  you  to  see  the  building.  This  room  is  gor- 
geous. I  do  not  know  what  it  cost,  but  it  is  gorgeous.  Well,  we  have 
paneling  in  our  building,  but  it  is  cherry  veneer  stained  dark  ma- 
hogany. It  looks  like  it  is  rich.  It  was  cheap.  But  it  looks  good.  And 
we  do  not  have  any  curly  quartersawn  oak  panels,  and  we  do  not 
have  any  of  these  other  things  I  read  about  in  some  of  this  bad  con- 
struction. 

It  can  be  done.  You  just  have  to  have  judges  who  give  a  damn. 
I  am  one  of  those. 

Senator  COHEN.  You  certainly  are.  The  AOC  said  you  needed 
eight  courtrooms.  You  said  we  can  get  by  with  four? 

Judge  Stagg.  They  made  projections,  Senator.  Before  they  build 
a  building,  they  made  projections  using  our  own  caseload  and  the 
growth  in  our  caseload.  There  was  a  growth  line  in  our  caseload 
when  there  was  a  lot  of  offshore  oil  and  gas  activity.  When  the  oil 
business  went  into  the  can,  so  did  a  lot  of  our  caseload.  In  our  dis- 
trict, we  had  3,700  cases  per  year.  Now,  we  are  down  to  2,900  be- 
cause of  the  lack  of  oil-related  rig  accidents,  lawsuits  over  heli- 
copter crashes,  all  the  things  that  come  with  a  busy  oil  patch. 

Senator  COHEN.  How  about  bankruptcies? 
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Judge  Stagg.  Well,  we  have  just  barely  enough  bankruptcy 
judges.  We  only  had  two,  but  then  I  noticed  in  a  bill,  one  time,  that 
it  came  out  with  three,  and  that  did  not  go  through  the  process  ei- 
ther. Senator.  But  I  was  chief  judge,  then,  and  we  needed  a  third 
bankruptcy  judge. 

Senator  COHEN.  One  final  question,  and  I  will  quit  while  I  am 
still  ahead. 

Judge  Stagg.  You  are  up  there,  sir.  You  will  stay  ahead. 

Senator  COHEN.  The  Courthouse  Management  Group  has  sug- 
gested that  the  judiciary  reanalyze  a  need  to  house  the  U.S.  Attor- 
ney, the  Office  of  Public  Defender,  and  the  Office  of  Probation  in 
Federal  courthouse  space  as  a  means  of  reducing  these  costs. 
Would  you  agree  with  that? 

Judge  Stagg.  Not  entirely.  The  adversarial  process,  it  bothers 
some  people  who  are  defendants,  to  come  into  the  building  where 
the  prosecutor  is.  The  public  defender  in  our  building  is  on  the  sec- 
ond floor.  The  U.S.  Attorney  occupies  the  third  floor.  There  are 
cities  where  the  public  defender  pulled  out  of  the  courthouse  and 
went  into  private  space  in  order  to  remove  that  stigma  from  his 
customers,  all  of  whom  were  being  prosecuted  by  the  people  up  on 
the  third  floor. 

So  there  is  some  merit  to  one  or  the  other  of  those  bodies  not 
being  in  the  building.  But  not  both,  necessarily. 

As  to  probation,  sometimes  it  is  better  for  probation  to  be  in  the 
building.  Most  of  the  time.  Because  there  is  a  great  deal  of  traffic 
between  the  judges  and  the  probation  officers. 

If  they  had  to  come  fi"om  across  town,  every  time  we  needed  to 
consult  about  the  sentencing  guidelines,  which  is  every  day — I 
think  that  would  be  an  unusual  traffic  problem. 

I  would  leave  the  probation  officer  in  the  building,  and  I  would 
hold  with  moving  the  public  defender  out  to  the  street. 

Senator  COHEN.  Judge  Stagg,  I  think  the  best  thing  that  could 
happen  would  be  if  the  AOC  hired  you  to  go  on  the  circuit,  and  lec- 
ture to  all  the  U.S.  District  Court  judges,  and  the  appellate  court 
judges,  to  tell  them  what  needs  to  be  done. 

Judge  Stagg.  Senator,  I  have  the  best  job  in  the  civilian  economy 
of  the  United  States.  There  is  only  one  other  job  I  ever  wanted,  and 
that  is  yours.  [Laughter.] 

I  was  going  to  run  against  Senator  Ellender,  but  I  am  born  20 
years  too  soon,  and  the  Republicans  have  only  started  winning 
statewide  races  within  the  last  several  years. 

I  went  to  the  bench,  to  be  a  public  servant,  because  I  could  not 
get  elected.  So  I  like  what  I  do.  I  am  a  "happy  warrior."  I  am  not 
mad  at  anybody,  and  I  enjoyed  you  inviting  me  to  your  hearing. 

Senator  COHEN.  We  thank  you  very  much  for  not  only  informing 
us,  but  entertaining  us.  Thank  you  very  much.  Judge  Stagg. 

Judge  Stagg.  Yes,  sir. 

Senator  Cohen.  On  our  final  panel,  I  want  to  welcome  both 
Roger  Johnson,  the  Administrator  of  the  General  Services  Adminis- 
tration, and  Judge  Robert  Cowen,  the  Chairman  of  the  Judicial 
Conference  Space  and  Facilities  Committee.  We  look  forward  to 
your  testimony. 

Mr.  Johnson,  would  you  please  begin. 
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TESTIMONY  OF  HON.  ROGER  W.  JOHNSON, i  ADMINISTRATOR, 
GENERAL  SERVICES  ADMINISTRATION 

Mr.  Johnson.  Thank  you,  Mr.  Chairman.  You  have  a  statement 
that  I  would  Hke  entered  for  the  record,  and  I  would  just  like  to 
make  a  couple  of  brief  comments,  because  I  think  of  more  interest 
are  comments  and  questions  from  yourselves. 

Senator  Cohen.  If  you  could  just  speak  a  little  more  directly  into 
the  mike. 

Mr.  Johnson.  Yes,  sir. 

There  were  some  comments,  earlier,  about  planning,  which  of 
course  is  one  of  the  reasons  I  have  called  for  a  next  round  of  discus- 
sions to  get  closure  on  some  of  these  issues. 

As  you  know,  I  have  long  supported  capital  planning.  The  capital 
planning  process,  of  course,  is  beyond  just  courts.  There  is  not  a 
capital  planning  process  in  the  Federal  budget  process  at  all. 

The  Cohen  bill,  of  course,  is  finally  putting  one  into  information 
technology  planning,  which,  if  passed,  I  think  will  be  a  major  ap- 
proach. 

Obviously,  we  need  that  as  well  in  courts  and  other  Federal 
buildings. 

There  is  a  Budget  Improvement  Act,  if  we  stay  for  the  moment, 
on  planning  issues,  of  1972,  I  am  told,  that  requires  authorization 
of  a  project  buildings  before  the  budget  year.  It  is  my  observation 
that  that  has  not  been  followed,  at  least  in  recent  years.  So  a  pro- 
cedural issue  that  maybe  we  do  have  in  our  hands  and  we  are  not 
using,  is  forcing  the  authorization  process — that  is,  forcing  at  least 
some  piece  of  the  planning  process  to  be  looked  at,  a  little  separate 
from  getting  the  budget  approved.  We  should  separate  the  author- 
ization, the  planning  and  the  analysis  from  the  actual  funding  of 
the  project.  That  could  give  us  an  interim  improvement. 

Now,  we  have,  since  two  and  a  half  years  ago,  I  think,  been  mak- 
ing some  awfully  good  progress.  I  believe  that  the  comments  made 
earlier  by  some  of  the  panelists  are  correct,  but  in  terms  of  Foley 
or  Boston,  Senator  McCain,  you  know,  those  were  things  that  were 
started  in  1988,  1989.  They  were  pretty  much  finished  when  we  got 
here,  and  where  I  come  from,  you  play  the  hand  you  are  dealt,  and 
there  is  not  much  we  could  do  with  those. 

So  we  did  begin  a  very  concerted  effort  with  the  Administrative 
Office  of  the  Courts,  to  improve  the  planning  process,  to  set  some 
prioritizations,  to  do  design  guiding  and  some  benchmarking.  And 
there  have  been  some  improvements.  I  would  like  to  take  a  look  at 
this  chart  here. 2  There  are  a  couple  of  things  on  here.  This  is  the 
cost  per  square  foot. 

Senator  Cohen.  It  looks  like  an  eye  exam  test.  You  are  going  to 
have  to  explain  this  one. 

Mr.  Johnson.  It  is  the  cost  per  square  foot  of  buildings  now  de- 
fined by  benchmarks,  that  are  detailed,  and  we  have  in  place.  It 
runs  from 

Senator  COHEN.  Do  you  want  to  explain  benchmark? 

Mr.  Johnson.  Yes.  One  of  the  things  we  did.  Senator,  with  the 
Administrative  Office  of  the  Courts,  is  take  the  design  guide — and 
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2See  page  227. 
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we  can  discuss  that  separately — but  essentially  deal  with  that  doc- 
ument, and  other  variables,  and  say,  what  we  really  have  to  do  is 
figure  out  some  agreed-upon  cost  that  courthouses — in  various  con- 
ditions— should  cost.  You  need  a  measurement. 

And  until  we  began  to  do  that,  every  one  of  them  was  up  for 
grabs.  We  made  great  progress  on  that.  So  the  benchmarking  is 
now  defined  as  differentiated  between  low,  medium,  and  high.  Low 
being  single  story,  medium  being  more  than  a  single,  and  high 
being  a  whole  bunch  of  them. 

The  baseline  itself  is  State  courthouses.  So  the  baseline  is  $99  a 
square  foot.  There  were  a  lot  of  references  to  that  when  I  first 
came.  Why  should  courthouses  not  cost  the  same?  Well,  there  are 
a  lot  of  reasons  why  they  are  differential. 

In  addition  to  the  low,  medium,  and  high,  we  then  worked 
through  differing  costs  having  to  do  with  court  space  type  configu- 
ration requirements  which  are  different  from  States,  security  sys- 
tems which  are  different  from  States,  and  some  site  improvements, 
etc.  So  we  developed  a  whole  range  of  cost  parameters  that  said  ba- 
sically a  low-rise  court  benchmark  should  be  $145  per  foot,  mid, 
$155,  and  high,  $170.  This  chart  tracks  what  has  happened  to  ac- 
tual cost  per  foot  over  about  a  4-  to  5-year  period. 

Notice  in  the  very  first  year,  in  the  far  left  column,  that  high- 
rise,  which  is  the  bottom  line,  costs  less  than  low-rise  which  is  the 
top  line.  Counterintuitive. 

Notice  in  the  next  block,  even  the  middle  jumped  higher.  No  con- 
tinuity at  all,  reflecting,  I  think,  the  one-off  approach  to  court- 
houses. 

Notice,  however,  in  the  recent  years,  they  have  begun  to  come  to- 
gether. As  we  look  at  the  propectuses  this  year,  not  only  are  the 
cost  trends  down  per  foot,  but  they  are  in  a  reasonable  relation- 
ship. The  low-rises  are  as  we  would  expect,  lower,  the  middle  are 
in  the  middle,  and  the  higher  are  high.  The  point  here  is  that  we 
can  talk  in  general  about  word  descriptions,  adjectives  of  court- 
houses, but  when  it  comes  down  to  it,  what  the  people  who  have 
to  implement  these  plans  need  is  an  agreed  upon,  understood,  one 
time  assessment  of  how  we  are  going  to  measure  this. 

There  are  three  major  problems,  I  think,  with  where  we  are  at 
the  moment,  and  why  I  called  for  the  action  I  called  for. 

One  is,  factually,  we  really  do  need  to  get  agreement  on  the  de- 
sign guides.  I  think  the  planning  process  is  pretty  much  in  hand 
now,  particularly  since  earlier  this  week.  Judge  Cowen  indicated 
that  the  courts  are  going  to  be  prioritized.  In  fact  we  will  begin 
that  prioritization  this  year. 

There  are  some  other  things  we  have  been  doing  inside  the  plan- 
ning process.  But  I  do  not  think  that  is  a  big  issue. 

However,  the  design  guide  does  include  the  words  and  the  adjec- 
tives you  have  described.  It  does  lead  us  in  a  certain  direction. 

Senator  McCain.  Why  does  it  do  that? 

Mr.  Johnson.  Because  those  are  the  words  that  the  Administra- 
tive Office  of  the  Courts  put  in  front.  I  would  rather  Judge  Cowen 
talk  about  it.  I  think  I  heard  him  say  earlier  this  week  that  he 
thought  that  was  a  mistake. 

The  point,  however,  is,  that  we  need  all  the  parties  involved 
here:  GSA,  congressional  help,  and  the  Administrative  Office  of  the 
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Courts.  I  want  to  include  GAO,  the  IG,  people  who,  after  the  fact, 
continually  review  a  project  and  suggest  what  should  be  done  with 
it.  I  would  like  them  involved  up  front  and  let  us  come  to  an  agree- 
ment on  what  the  criteria  are. 

That  then  drives  these  benchmarks.  And  when  it  finally  comes 
down  to  it,  that  is  what  we  have  to  get  to.  And  so  I  want  some 
sign-off.  We  talked  about  judges  signing  off  on  change  orders.  I 
would  like  to  have  some  sign-off  that  all  the  parties  agree,  at  least 
at  this  moment  on  this  day,  that  these  are  the  benchmarks.  And 
if  something  then  exceeds  that,  it  is  exceeded  at  your  own  peril. 
You  have  to  come  and  explain  why  you  want  to  exceed  it,  if  it  is 
in  a  prospectus  or,  by  goodness,  if  you  start  exceeding  it  during  the 
process,  then  there  are  laws  or  rules  that  would  say  you  must  stop 
the  project.  You  cannot  exceed  these. 

We  need  to  get  some  teeth  into  these  agreements  so  that  after 
the  fact,  people  who  are  working  very  diligently,  and  there  are 
hundreds  of  thousands  of  Federal  workers,  lots  of  people  in  the 
courts,  who  are  following  what  they  think  are  guidelines  we  have 
given  them,  and  then  when  they  get  finished,  are  criticized  for 
doing  what  they  thought  they  were  supposed  to  do. 

I  think  the  third  problem  we  have,  of  course,  is  that  we  are  at 
a  time  when  the  Federal  Government  is  not  one  of  the  most  popu- 
lar things  in  the  country  and  we  have  many  other  problems  to  fix. 
We  cannot  continue  to  let  the  construction  of  judicial  courthouses 
(even  when  they  are  justified)  be  attacked  daily.  I  think  we  have 
enough  problems.  And  we  can  bring  closure  to  these  issues.  We  can 
come  to  some  agreements  and  build  economic  courthouses. 

I  have  to  comment,  with  all  due  respect,  Senators,  that  having 
been  here  only  two  and  a  half  years,  I  have  read  a  lot  of  GAO  re- 
ports and  IG  reports,  et  cetera.  And  they  seem  to  say  the  same 
thing.  You  commented  that  20  years  ago,  they  said  the  same  thing. 
It  struck  me  that  if  Mark  Twain  were  here,  he  might  equate  talk- 
ing about  courthouses  with  his  analogy  of  the  weather.  But  I  think 
there  is  something  we  can  do  about  courthouses. 

I  have  made  my  proposal  because,  I  think,  the  fact  of  the  matter 
is  courthouses  are  a  different  thing.  They  are  not  only  big  dollars — 
they  are  very  prestigious  buildings.  So  they  are  very  attractive 
projects  for  people. 

Second,  the  residents  and  our  customers,  who  are  Federal  judges, 
belong  to  a  third  branch  of  government.  They  are  appointed  for  life, 
which  adds  another  dimension  to  it. 

So  if  we  can,  however,  bring  together  five  or  six  interested 
groups  and  get  an  agreed  upon  planning  process,  that  is,  a  signed- 
off  process,  an  agreed  upon  design  guide,  signed  off,  and  those  then 
get  converted  to  agreed  upon  benchmarks,  I  think  we  can  continue 
this  trend  down.  And  I  think  we  can  also  end  up  with  a  lot  more 
Shreveports  and  a  lot  more  Alexandrias,  and  a  lot  more  Kansas 
Cities  than  we  will  Foley  Squares. 

Thank  you. 

Senator  Cohen.  Thank  you,  Mr.  Johnson. 

Judge  Cowen?  It  is  Cowen,  is  it  not? 

Judge  Cowen.  Yes.  It  is,  sir.  I  have  prepared  an  extensive  state- 
ment. I  move  the  Committee  accept  it  for  the  record.  I  have  some 
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oral  remarks.  With  leave  of  the  Committee,  I  would  like  to  make 
them  at  this  time. 

Senator  Cohen.  Your  statement  will  be  included  in  full. 

Judge  COWEN.  Thank  you. 

TESTIMONY  OF  HON.  ROBERT  E.  COWEN,i  JUDGE,  THIRD  CIR- 
CUIT COURT  OF  APPEALS,  AND  CHAIRMAN,  SECURITY, 
SPACE  AND  FACILITIES  COMMITTEE,  JUDICIAL  CON- 
FERENCE  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  GER- 
ALD THACKER,  ASSISTANT  DIRECTOR,  OFFICE  OF  FACILI- 
TIES, SECURITY  AND  ADMINISTRATIVE  SERVICES 

Judge  CoWEN.  Good  morning,  Mr.  Chairman  and  members  of  the 
Subcommittee.  I  want  to  thank  you  for  this  opportunity  to  appear 
before  you  today.  I  am  here  on  behalf  of  the  Judicial  Conference 
in  my  capacity  as  Chairman  of  the  Committee  on  Security,  Space 
and  Facilities.  With  me  this  morning  is  Jerry  Thacker,  Assistant 
Director  of  our  Office  of  Facilities,  Security  and  the  Administrative 
Services. 

I  am  pleased  that  my  colleague  and  friend  in  the  judiciary,  Judge 
Stagg,  has  been  able  to  be  here  today  and  to  comment  on  his  court- 
house in  Shreveport.  Incidentally,  I  believe  the  Shreveport  court- 
house is  monumental,  not  in  terms  that  it  is  a  monument.  But  it 
is,  in  my  interpretation  of  the  word  "monumental,"  in  someone 
looking  at  it,  they  would  see  a  building  different  than  an  ordinary 
office  building. 

Senator  COHEN.  The  Hart  Building  is  monumental.  I  would  not 
say  it  is  that  dignified  in  comparison  with  some  of  the  other  build- 
ings we  have  such  as  the  Russell  building  or  even  the  Dirksen 
Building.  But  that  is  another  issue. 

Judge  CoWEN.  I  agree  with  you.  And,  of  course,  all  these  build- 
ings serve  different  purposes,  sir. 

Senator  McCain.  Is  the  Shreveport  courthouse  scale  of  design 
components  grand? 

Judge  CowEN.  I  would  say  yes.  As  I  look  at  that  building — of 
course,  beauty  is  in  the  eyes  of  the  beholder.  I  look  at  a  building 
which  is  grand,  significant,  dignified  and,  with  your  permission, 
monumental.  It  is  different.  It  is  not  a  monument.  But  someone 
looking  at  that  building  is  impressed. 

Senator  McCain.  Excuse  me  for  interrupting,  Mr.  Chairman.  But 
it  seems  to  me  what  it  is  is  what  it  was  in  1959.  And  it  is  a  court- 
room, an  auxiliary  room,  designed  in  the  spirit  of  dignity  and  sim- 
plicity. It  seems  to  me  that  is  enough. 

And  it  seems  to  me  that  is  what  the  American  taxpayers  would 
think  is  enough.  Judge.  Maybe  you  do  not  agree  with  that.  But 
when  we  are  spending  hundreds  of  millions  of  dollars  in  cost  over- 
runs, for  you  to  stand  here  and  point  out  that  these  courthouses 
are  monumental,  then  you  and  I  have  a  very  different  view  of  what 
the  desires  of  the  American  taxpayers  are. 

Judge  Cowen.  Senator  McCain,  you  and  I  do  not  have  a  different 
view.  I  agree  with  you  totally  that  insofar  as  the  word  "monument," 
if  that  is  the  interpretation.  And  as  a  matter  of  fact,  we  have  de- 
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leted  that  from  the  design  standard  because  of  objections  which 
have  been  made. 

You  and  I,  sir,  are  of  the  same  mind.  I  am  not  looking  for  waste. 
We  are  not  looking  for  an  imperious  judiciary  in  terms  of  spending 
money,  which  is  unnecessary  for  the  utilitarian  purpose  that  court- 
houses are  meant  to  serve. 

Mr.  Chairman,  the  judiciary  agrees  with  many  of  the  rec- 
ommendations in  the  GAO  and  GSA  Inspector  General's  report.  In 
fact,  sir,  we  already  have  under  way  a  number  of  initiatives  which 
directly  address  those  recommendations,  as  well  as  the  concerns 
which  you  and  others  in  Congress  have  expressed. 

Let  me  outline  for  you  briefly  the  actions  taken  by  the  judiciary 
to  approve  the  management  of  the  courthouse  construction  pro- 
gram and  to  reduce  its  cost,  of  which  we  are  partners  in  this  proc- 
ess. 

First,  I  want  to  update  the  Committee  on  the  judiciary's  effort  to 
prioritize.  Administrator  Johnson  is  quite  correct.  I  am  pleased  to 
report  that  at  its  last  session  in  September,  the  Judicial  Conference 
approved  a  5-year  capital  investment  plan  for  courthouse  construc- 
tion projects  which  reflect  court  needs  for  the  years  1996  through 
2000. 

Projects  were  prioritized  by  year  based  on  various  urgency  cri- 
teria, including,  first,  the  year  the  facility  will  be  out  of  space.  That 
means  that  all  services  that  could  be  moved  out  of  the  courthouse 
have  been  moved  and  there  are  more  judges  than  courtrooms  or 
chambers  available.  There  is  no  one  else  in  the  courtroom,  no  pro- 
bation, no  public  defender,  no  one.  We  only  have  judges  in  the  facil- 
ity. And  there  are  more  judges  than  there  are  places  to  put  them. 

Second,  security  concerns.  As  you  know,  many  of  the  older  court- 
houses do  not  have  circulation  corridors  that  separate  prisoners 
from  the  public  or  judges.  And  we  have  courthouses  where  judges 
have  offices  on  the  ground  floor,  easily  accessible  to  attack.  And 
this  is  a  security  problem  which,  in  our  climate  today,  sir,  cannot 
be  acceptable. 

Third,  the  number  of  judges  which  will  impact  upon  a  project.  Al- 
though the  plan  needs  some  modification — we  acknowledge  it  is  not 
perfect — because  of  the  lower  than  expected  funding  levels,  it  is 
done.  A  plan  for  1997  through  2001  will  be  prepared  for  consider- 
ation by  the  Judicial  Conference  at  its  next  meeting  in  March. 

Senator  Cohen.  Too  late.  Judge.  You  cannot  get  that  for  next 
year's  appropriation. 

Judge  COWEN.  We  are  already  working  on  that,  sir. 

The  5-year  plan  will  then  be  updated  every  year  thereafter  to  in- 
corporate congressional  actions  and  any  other  changes  that  might 
have  been  developed  over  the  previous  12  months. 

In  order  to  assist  Congress  in  your  efforts  to  contain  spending, 
the  judiciary  has  also  been  asked  to  evaluate  projects  within  a 
given  year  and  to  rank  those  in  order  of  importance,  prioritize 
within  the  year.  The  judiciary  already  has  a  process  nearly  com- 
pleted to  establish  criteria  for  such  ranking  and  has  planned  to 
begin  with  ranking  such  projects  allocated  to  fiscal  year  1997. 

At  the  request  of  Senator  Warner  last  week,  however,  we  have 
committed  to  already  try  to  rank  the  1996  projects  currently  pend- 


40 

ing  before  you.  We  were  reluctant  to  do  this,  Senator.  And  I  must 
say  that  in  all  sincerity. 

Senator  COHEN.  But  you  have  done  it? 

Judge  COWEN.  It  is  on  its  way,  sir. 

Senator  COHEN.  OK. 

Judge  CoWEN.  The  majority  of  projects  have  been  approved  by 
the  Appropriations  Committee  and  are  far  along  in  the  process,  and 
have  had  millions  of  dollars  expended  on  them  already. 

We  believe  it  would  have  been  more  appropriate  to  apply  ranking 
criteria  to  new  projects.  However,  we  are  attempting  to  comply 
with  the  wishes  of  Congress.  We  have  a  sympathetic  ear  and  we 
understand  the  concern  of  the  taxpayers.  We,  as  well  as  Congress, 
listen  to  the  voice  of  higher  authority,  the  citizens  who  vote. 

As  we  proceed  with  prioritization  in  future  years,  it  would  be 
helpful,  however,  for  the  judiciary  to  have  some  guidance  from  Con- 
gress on  what  funding  levels  we  should  assume  are  available. 

You  asked  that  we  comment  on  the  1993  report  of  GAO  on  our 
long-range  planning  process.  You  will  recall  that  in  May  of  1994, 
GAO  reported  to  your  Committee  that  significant  progress  had 
been  made  in  refining  our  planning  process.  We  believe  that  we 
now  have  complied  with  all  of  the  recommendations  of  GAO,  and 
that  our  planning  process  has  been  modified  to  their  satisfaction. 

The  5-year  plan,  which  I  just  mentioned  as  having  been  ap- 
proved, is  the  culmination  of  that  revised  planning  process.  No 
project.  Senator,  including  ll(b)'s,  should  now  come  before  Con- 
gress unless  it  has  gone  through  our  planning  and  prioritization 
process. 

Let  me  now  mention  a  few  of  the  other  initiatives  which  the  judi- 
ciary has  under  way  to  improve  space  management  and  to  reduce 
costs,  something  near  and  dear  to  your  heart.  Under  an  initiative 
announced  2  weeks  ago,  we  are  doing  three  very  important  and  sig- 
nificant things  which  you  have  sought  clarification  from  prior  pan- 
els on. 

First  is  a  comprehensive  and  total  review  of  the  United  States 
Design  Guide.  We  are  asking  architects  and  engineers  who  have 
built  courthouses  in  recent  years  using  the  guide,  to  comment  on 
what  they  found  works  well  and  what  does  not,  what  results  in 
particular  efficiencies,  efficient  use  of  space  and  areas  where  fur- 
ther cost  savings  could  be  achieved.  GSA,  I  am  proud  to  say,  has 
offered  to  assist  in  this  effort.  And  we  are  going  forward  in  that 
effort  as  partners. 

Second,  Senator,  we  are  reevaluating  all  projects,  all  court 
projects,  to  ensure  that  they  have  the  right  amount  of  space  needed 
to  do  the  job  and  that  there  is  and  will  be  no  overbuilding. 

Third 

Senator  COHEN.  How  do  you  do  that? 

Jud.<^e  CowEN.  We  are  evaluating — previously,  for  instance,  we 
would  plan  and  build  for  a  30-year  period.  We  would  plan  for  30 
years.  We  are  now  planning  out  for  only  10.  Am  I  correct  in  that, 
Mr.  Thacker? 

Mr.  Thacker.  I  would  like  to  clarify  that  when  you  get  through 
with  your  testimony. 

Judge  CowEN.  All  right.  I  understand  that  we  are  only  building 
now  out  to  10  years,  where  previously  we  built  out  for  30. 
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Third,  we  are  reviewing  our  space  billing  from  GSA  to  determine 
whether  any  further  reductions  may  be  achieved;  in  other  words, 
whether  our  rent  bill  is  a  little  bit  too  hefty. 

Related  to  this  last  item,  the  September  conference  of  the  Judi- 
cial Conference  directed  its  Security,  Space  and  Facilities  Commit- 
tee and  its  Budget  Committee  to  work  with  the  Administrative  Of- 
fice to  devise  a  plan  to  reduce  the  judiciary's  space  rental  payment 
to  GSA,  which  now  totals  some  $520  million  annually.  The  plan 
will  be  approved  by  the  conference  at  its  March  meeting. 

The  best  way  to  reduce  rental  payments,  of  course,  is  to  reduce 
our  space  as  much  as  possible.  The  plan  will  include  establishing 
criteria  for  opening  and  closing  facilities.  The  conference  in  Sep- 
tember already  approved  closing  six  facilities.  And  we  are  review- 
ing a  number  of  other  facilities,  as  well.  The  plan  also  calls  for  im- 
plementing good  space  management  processes  and  practices.  These 
will  include  a  detailed  space  inventory,  establishment  of  bench- 
marks for  the  amount  and  types  of  spaces  required  in  relation  to 
staffing  and  functions,  and  incentives  to  encourage  more  efficient 
space  management  and  release  of  unneeded  space. 

I  want  to  respond  now  to  the  issue  of  what  role  the  judiciary  and 
individual  judges  should  play  in  the  construction  of  courthouses, 
something  that  was  commented  and,  of  course,  was  the  subject  and 
the  meat  and  potatoes  of  Judge  Stagg's  comments. 

I  agree  with  Judge  Stagg  that  judicial  involvement  is  crucial  and 
that  such  involvement  should  save  money  in  the  long  run.  Judges 
are  the  primary  users  of  courthouses  and  their  input  can  ensure 
that  courtrooms  are  built  in  a  way  that  permits  efficient  adminis- 
tration of  justice. 

For  many  years,  judges  did  not  assume  an  active  role  in  this  re- 
gard, resulting  in  courtrooms  where  columns  obstructed  views  of 
the  defendants,  witnesses  and  jurors'  lines  of  sights  and  other  man- 
ners in  which  the  efficient  process  of  trying  a  case  were  severely 
impeded. 

We  are  also  now  seeing  the  results  of  these  inexpensive  materials 
that  were  used  in  some  high-traffic  areas  in  courthouses,  such  as 
lobbies,  elevators,  corridors  and  courtrooms.  Buildings  constructed 
in  the  mid-1970's  and  early  1980's  are  now  going  through  major 
renovation  as  ceiling  treatments  are  peeling,  plaster  walls  are  filled 
with  patches  or  markings,  the  results  of  water,  wear  and  tear 
which  could  have  been  prevented  with  more  durable  material. 

One  need  only  visit  the  courthouse  in  Baltimore,  Maryland  to  see 
the  results  of  poor  planning  and  material.  It  has  been  our  experi- 
ence that  early  involvement  of  judges  prevents  mistakes  in  the 
planning  and  will  eliminate  the  necessity  for  later  changes  which 
could  increase  costs.  In  addition,  when  judges  are  fully  informed 
about  the  cost  implications  of  decisions  on  finishing,  for  example, 
they  will  contribute  reasonable  decisions  to  the  construction. 

The  United  States  Design  Guide  sets  guidelines  for  construction 
of  courthouse  projects.  If  judges  wish  to  deviate  substantially  from 
those  guidelines,  he  or  she  must  obtain  approval  of  a  Circuit  Judi- 
cial Council.  An  individual  judge,  as  has  been  alluded  here  by  prior 
witnesses,  cannot  direct  the  builder  to  increase  his  chambers  by 
twice  or  whatever.  This  is  not  the  way  it  is  done.  The  procedure 
is  not  in  any  way  indicated. 
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Senator  COHEN.  That  is  as  of  when?  Did  this  apply  to  the  Foley 
Square  courthouse? 

Judge  CowEN.  This  was  as  of  even  the  time  of  Foley  Square.  If 
GSA  was  told  by  an  individual  judge  to  increase  the  size  of  his 
chambers,  for  instance,  GSA  should  have  indicated  that  if  it  went 
through  the  Judicial  Council  and  was  within  budget,  it  could  be  ap- 
proved. But  an  individual  judge  is  not  at  liberty  to  direct  a  builder 
to  construct  something  twice  as  large  as  the  original  design  that 
was  approved  in  the  prospectus. 

Should  GSA  believe  that  an  unreasonable  request  is  being  made 
on  a  courthouse  project,  we  urge  Administrator  Johnson  to  bring 
the  matter  to  our  attention,  together  with  proposed  solutions  that 
they  can  discuss  objectively  and  resolve  to  the  satisfaction  of  every- 
one involved. 

Foley  Square  was  not  subject  to  this  process  and  should  have 
been.  Furthermore,  Foley  judges  were  not  informed  of  the  costs  of 
what  they  were  requesting.  If  they  had  been,  it  would  have  been 
another  story. 

Mr.  Chairman,  questions  have  been  raised  about  changes  in 
space  standards  in  the  design  guide.  I  have  addressed  those 
changes  in  detail  in  my  written  testimony.  And  I  would  like  you 
to  review  them,  sir. 

In  closing,  we  have  outlined  major  efforts  which  are  under  way 
to  address  courthouse  construction  issues  which  are  within  the  ju- 
diciar^s  particular  jurisdiction  and  expertise.  There  have  been 
public  criticisms  of  several  past  projects,  which  is  reiterated  in  the 
GAG  report.  Those  projects  are  now  behind  us  and  we  will  be  able 
to  improve  our  management  of  future  projects  with  what  we  have 
learned  from  them  as  well  as  from  the  ongoing  initiatives  I  have 
discussed. 

We  will  keep  your  Committee  fully  informed  on  these  continuing 
processes  in  this  area.  We  would  also  like,  if  it  is  acceptable  to  the 
Committee,  to  have  some  brief  comment  from  judges  in  Foley 
Square  in  Boston  concerning  the  GAG  and  the  GSA  studies  submit- 
ted for  your  consideration  in  a  few  days,  if  we  may. 

Senator  Cohen.  We  would  be  happy  to  have  any  of  their  testi- 
mony. In  fact,  we  would  be  happy  to  have  the  judges  come  and  tes- 
tify before  the  Committee. 

Judge  CowEN.  If  that  is  possible,  we  will  arrange  it.  If  not,  we 
will  certainly  have  their  written  statements  concerning  some  of  the 
matters  which  have  been  alluded  to  by  the  Committee  and  prior 
witnesses. 

With  your  permission,  I  would  like  to  have  Assistant  Director 
Thacker  make  some  comments  concerning  the  issues  before  the 
Committee,  sir. 

Senator  Cohen.  Mr.  Thacker? 

Mr.  Thacker.  My  comments  will  be  very  brief.  Senators.  I  think 
there  are  several  points  that  have  been  raised  this  morning  that 
should  be  reiterated  in  summary.  One  is  that,  as  Judge  Cowen  said 
and  I  think  Administrator  Johnson  said,  perhaps  you  did  not  hear 
enough  this  morning  from  the  previous  panels,  the  GAG  and  GSA 
Inspector  General  panel,  about  current  projects  and  what  lessons 
learned  from  the  projects  they  described  have  been  implemented. 
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Administrator  Johnson  touched  on  several.  Judge  Cowen  touched 
on  several  more.  I  would  urge  you,  before  making  any  final  deci- 
sions, about  the  position  on  stopping  again  projects  for  a  time-out 
and  review,  that  you  would  also  take  the  time  to  consider  what  is 
going  on  right  now,  as  opposed  to  what  happened  to  projects  in  the 
past. 

For  example,  not  only  are  we  finding  projects  costing  less  in  the 
sense  of  the  benchmarks,  as  Administrator  Johnson  described.  But 
for  several  reasons,  I  think,  we  are  finding  projects  actually  coming 
in  in  bids  under  budget  estimates. 

For  example,  two  projects,  I  think,  have  been  awarded  just  re- 
cently in  California,  Sacramento  and  Santa  Anna,  California,  that 
were  substantially  under  even  the  reduced  benchmark  expecta- 
tions. So  I  think  there  are  things  that  have  been  implemented  that 
are  causing  improvements  in  the  process.  And  again,  I  think  this 
morning  you  heard  a  description  of  prior  problems  and  lessons  to 
be  learned  from  those.  I  would  urge  you  again  to  also  consider 
what  improvements  have  been  put  into  place. 

Administrator  Johnson  touched  on  what  I  personally  think  is 
perhaps  one  of  the  greatest  opportunities  the  Congress  has  to  affect 
the  construction  cost  of  public  buildings,  not  just  courthouses,  and 
that  is  in  implementing  a  capital  budgeting  program  for  the  Fed- 
eral Government,  a  capital  budgeting  program  that  includes  not 
only  long-term  planning  and  strategic  planning  for  public  buildings 
investments,  but  also  one  that  realistically  looks  at  how  those 
projects  should  be  financed  and  accounted  for  in  our  Nation's  budg- 
et. 

I  think  one  aspect  of  cost  differences  between  projects  that  the 
General  Accounting  Office  did  not  cover  this  morning,  but  I  think 
we  may  find  a  very  significant  factor,  and  that  is  the  timing  at 
which  projects  are  placed  out  for  bids. 

I  think  we  had  found  nationwide  that  we  had  gotten  some  very 
different  bids  on  projects  in  similar  parts  of  the  country,  similar 
sized  projects,  similar  designs,  driven  largely  by  the  time  at  which 
the  projects  were  put  on  the  street  for  contracting,  which  leads  to 
the  point  I  wanted  to  make.  And  that  is  I  think  another  significant 
factor  that  inhibits,  perhaps,  GSA  from  taking  advantage  in  the 
best  way  of  those  markets  and  market  conditions  is  a  certain  in- 
flexibility in  the  contracting  process  they  have  to  implement. 

If  they  can  be  given  a  bit  more  flexibility  in  timing  projects  and 
putting  the  projects  out  for  bids,  I  think  they  may  be  able  to  realize 
some  significant  cost  reductions.  The  site  selection  issue  I  think  the 
private  sector  panel  identified  is  perhaps  one  of  the  most  signifi- 
cant factors  involved  in  cost. 

I  think  I  would  disagree,  however,  strongly,  and  ask  Adminis- 
trator Johnson  for  his  own  views,  of  course,  with  the  General  Ac- 
counting Office  conclusion  that  GSA  does  not  very  carefully  con- 
sider the  economics  of  available  sites  in  making  a  site  selection. 

Senator  Cohen.  What  about  the  Boston  courthouse?  Do  you 
think  that  has  been  a  great  example  of  making  a  thorough  exam- 
ination of  the  costs  that  the  taxpayers  have  to  bear  for  that  par- 
ticular site? 

Mr.  Thacker.  Let  us,  if  we  might,  ask 
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Senator  Cohen.  Move  on  from  the  past.  I  know  what  you  are 
saying. 

Mr.  Thacker.  No.  Let  us  examine  that  one,  if  we  may.  I  think 
if  you  would  ask  GSA  to  submit  to  you  the  array  of  costs  of  sites 
that  were  available  at  the  time  the  sites  were  being  considered  and 
include  in  them  the  site  improvements  that  were  necessitated  by 
the  site's  location  on  the  harbor,  I  think  we  would  find  that  the  site 
was  still  the  least  expensive  site  of  all  the  sites  that  were  offered 
at  that  time. 

Senator  COHEN.  There  is  no  site  in  Boston,  Massachusetts,  that 
you  could  build  a  courthouse  for  $400  million? 

Mr.  Thacker.  I  did  not  take  that  as  your  question.  I  thought  the 
question  was 

Senator  Cohen.  The  question  was  in  terms  of  site  selection. 

Mr.  Thacker  [continuing].  With  all  of  the  sites  involved.  And  I 
believe  there  were  five  or  six  considered. 

Senator  COHEN.  According  to  the  GAO,  the  General  Service  Ad- 
ministration did  not  make  a  thorough  evaluation  of  the  site  selec- 
tion, other  than  what  the  market  price  of  real  estate  was  at  that 
time.  That  is  what  GAO  said. 

Mr.  Thacker.  Right.  And  I  think  they  were  wrong. 

Senator  COHEN.  You  disagree  with  that? 

Mr.  Thacker.  That  is  why  I  brought  that  point  up. 

Senator  McCain.  Mr.  Chairman,  could  I  also  point  out  the  facts 
are  that  there  was  a  place  that  was  less  expensive.  But  there  was 
a  funeral  home  near  it  or  at  the  site.  And  the  judges  said  they  did 
not  want  to  be  there.  That  is  fact.  That  is  a  matter  of  record. 

So,  Mr.  Thacker,  I  reject  your  allegation  that  there  was  no  cheap- 
er site  in  Boston,  Massachusetts  than  the  one  selected.  And  if  it 
only  was — which  it  was  not — but  if  it  were  the  least  expensive  of 
the  sites  available,  then  I  would  say  they  did  a  lousy  job  of  finding 
out  where  there  were  available  sites. 

Mr.  Thacker.  My  only  suggestion  was  that  I  did  not  believe  the 
General  Accounting  Office  statement  was  correct.  I  would  suggest, 
since  the  site  selection  is  a  very,  very  important  part  of  any  project 
in  driving  the  cost,  that  you  perhaps  examine  your  statement  a  bit 
further,  about  what  GSA  normally  does  in  evaluating 
constructability,  to  coin  a  term,  perhaps,  of  the  site. 

Senator  Cohen.  Basically,  you  are  saying  then  that  GSA  did,  in 
fact,  make  an  evaluation  of  all  the  environmental  factors  related  to 
this  particular  site,  along  with  the  local  State  and  perhaps  city  or- 
dinances that  required  changes  to  be  made  in  design.  All  of  that 
was  taken  into  account  before  the  site  was  actually  selected. 

Mr.  Thacker.  I  believe  they  did  it  on  this  site  and  normally  do 
it,  yes,  sir.  My  last  point  is  one,  also,  that  the  administrator  raised. 
And  that  is  that  this  is,  at  least,  a  three-way  partnership  with  the 
Congress  being  a  very  important  partner.  And  the  Congress  acting 
in  a  timely  way  can  also  influence  a  great  deal  the  cost  of  public 
building  construction. 

As  Senator  McCain  has  pointed  out,  there  is  a  process  that  is  in 
place,  that  has  been  pretty  carefully  thought  out  by  the  Congress, 
to  ensure  that  the  appropriate  parties  in  the  Congress  have  an  op- 
portunity to  review  projects  as  they  are  presented  to  the  Congress. 
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And  I  think  we  all  agree  that  it  is  always  best  when  that  process 
is  followed. 

I  think,  on  the  other  hand,  though,  we  also  have  to  ask  that  you 
help  us  plan  in  a  responsible  way  by  making  that  process  work  in 
a  timely  way.  As  the  administrator  pointed  out,  the  sooner  the 
Congress  can  act  on  a  project,  either  favorably  or  negatively,  the 
less  expense  that  the  planners  are  going  to  incur  then  in  planning 
for  a  project  that  is  not  going  to  go  anywhere,  and  also,  the  more 
appropriately  we  can  provide  the  information  you  need. 

So  active  participation  by  the  Congress  all  through  the  process, 
especially  in  some  of  the  early  planning  stages,  is  important,  which 
leads  back  to  the  first  point  that  I  think  we  all  raised,  which  was 
a  capital  planning  process  in  which  you  see  not  just  a  year  at  a 
time  what  is  coming  to  you,  but  in  a  much  longer  window,  what 
is  coming  down  the  road — can  not  only  help  you,  but  can  help  us 
with  your  reactions,  that  it  is  reasonable  or  not  reasonable  to  ex- 
pect a  certain  level  of  investment  or  the  criteria  that  we  are  using 
to  suggest  priorities  for  projects  are  appropriate  or  inappropriate. 
Your  feedback  is  very  important  in  this  process.  And  I  think  the 
more  actively  you  can  become  involved,  the  better  we  all  are. 

I  am  through  with  my  comments.  I  would  be  happy  to  answer 
any  questions,  as  well.  Thank  you. 

Senator  Cohen.  Thank  you,  Mr.  Thacker.  I  indicated  the  con- 
struction costs  for  the  Boston  facility  were  $400  million.  It  was 
$200  million.  Foley  Square  was  $400  million. 

Judge  COWEN.  Senator,  just  one  thing  before  you  might  want  to 
address  other  questions  to  us.  I  would  like  the  Committee  to  be 
aware  that  many  of  the  things  which  were  alluded  to  by  prior  wit- 
nesses, such  as  courtroom  sharing,  library  sharing,  other  initia- 
tives, have  been  undertaken  and  are  being  studied  by  us  at  this 
time.  All  of  these  will  be  implemented  within  6  months — at  the  fur- 
thest, a  year  from  today.  All  these  matters  have  been  considered 
and  are  in  the  process  of  being  implemented  or  certainly  will  be 
shortly  in  place. 

Senator  COHEN.  Thank  you,  Judge  Cowen. 

Mr.  Thacker,  you  indicated  you  wanted  congressional  involve- 
ment. As  a  matter  of  fact,  you  have  had  congressional  involvement 
when  Mr.  Johnson  first  took  over  in  his  position.  It  was  congres- 
sional involvement  that  said,  "Stop.  We  are  building  buildings  that 
we  do  not  need.  We  are  leasing  buildings  that  we  do  not  need." 

And  Mr.  Johnson  agreed,  and  agreed  to  impose  a  moratorium.  As 
a  result  of  that  imposition  of  a  moratorium,  I  believe  we  saved  $1.2 
bilHon  or  $1.3  bilUon.  And  about  $345  milhon  of  that  $1.3  bilHon 
is  a  direct  result  of  the  moratorium  that  Mr.  Johnson  agreed  to  im- 
pose. 

So  there  has  been,  in  fact,  congressional  help  saying,  "Stop.  This 
process  is  not  working.  There  is  something  wrong  with  the  entire 
process  whereby  we  are  not  planning  sufficiently.  We  are  not 
prioritizing." 

We  still  have  not  yet  received  the  lists.  Judge  Cowen.  I  know  you 
base  it  on  last  year's  projections  of  budgets.  And  now  we  are  going 
to  have  to  have  it  sooner. 

Judge  Cowen.  There  will  be  a  list  within,  I  think,  10  days  from 
today. 
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Senator  Cohen.  That  would  be  great.  Mr.  Thacker,  you  would 
like  to  see  more  flexibility  in  the  procurement  process.  There  has 
to  be  flexibility.  But  not  so  much  flexibility  that  there  are  no  stand- 
ards whatsoever.  There  has  to  be  some  standardization.  There  has 
to  be  greater  oversight  on  the  part  of  GSA.  Mr.  Johnson  would 
agree  with  that.  He,  in  fact,  has  indicated  that  there  has  been  a 
deficiency  in  GSA  oversight.  As  Senator  McCain  and  I  have  indi- 
cated, there  has  been  an  abdication  of  congressional  responsibility 
with  respect  to  this. 

Mr.  Johnson,  let  me  turn  to  you  regarding  a  GSA  procurement 
for  a  new  federal  building  in  Waco,  Texas.  There  is  some  con- 
troversy surrounding  it  apparently,  and  a  number  of  Members  are 
raising  questions  about  it.  The  Chairman  of  the  Committee,  Sen- 
ator Stevens,  has  a  number  of  questions  he  would  like  to  have  an- 
swered for  the  record.  I  will  see  that  you  get  them  and  ask  that 
you  address  them  as  soon  as  you  can.^ 

Mr.  Johnson.  Senator,  for  clarification,  I  am  aware  of  some 
questions  regarding  Pecos.  But  is  it  Waco? 

Senator  COHEN.  I  have  a  note  here.  It  is  Pecos. 

Mr.  Johnson.  We  have  not  heard  of  that.  We  have  heard  of 
Pecos. 

Senator  Cohen.  Whether  it  is  Pecos  or  Waco,  Senator  Stevens  is 
going  to  ask  you  some  questions. 

Mr.  Johnson.  There  is  a  Veterans  Administration  building  in 
Waco  that  I  am  told  about  that  is  under  some  criticism.  But  what- 
ever we  are  concerned  with,  we  will  get  you  something  right  back. 

Senator  Cohen.  I  am  told  it  is  a  new  Federal  building. 

Mr.  Johnson.  That  is  VA,  Veterans. 

Senator  COHEN.  All  right.  Let  me  go  back  to  Foley  Square. 

The  Foley  Square  courthouse  contains  a  three-tiered  bench  in  the 
multi-purpose  courtroom  in  which  they  will  seat  48  judges.  Judge 
Cowen,  can  you  give  me  an  example  of  when  you  would  have  a 
need  for  seating  48  judges? 

Judge  CowEN.  Those  are  ceremonial  courts.  That  is  not  a  work- 
ing court,  as  such.  Ceremonial  courts  are  used,  as  the  word  indi- 
cates, on  ceremonial  occasions.  They  are  used,  for  instance,  when 
there  are  immigration/naturalization  swearings  in.  They  are  used 
when  the  court  sits  en  banc,  when  the  entire  court,  not  a  panel  of 
a  court  on  a  circuit  level,  would  hear  a  matter  and  all  judges  or 
practically  all  judges  of  the  circuit  sit  and  adjudicate  a  matter. 
They  are  also  used  for,  as  I  mentioned.  Bar  Association  and  other 
types  of  ceremonial  occasions. 

Senator  COHEN.  Can  you  imagine  a  situation  where  you  would 
have  48  judges  seated  at  one  time,  other  than  taking  a  photograph? 

Judge  CowEN.  This  48 — you  are  speaking  about  all  the  district 
judges  or  all  of  the 

Senator  CoHEN.  You  have  a  multi-purpose  courtroom,  a  three- 
tiered  bench  which  would  accommodate  48  judges. 

Judge  CowEN.  This  would  only  be  for  ceremonial  purposes.  Sen- 
ator. 

Senator  Cohen.  Can  you  tell  us  why  the  courtroom  was  1.75 
times  larger  than  the  design  guide  standard? 

'See  page  147. 
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Judge  COWEN.  Is  that  larger  than  the  design  guide  for  ceremo- 
nial courts  or  for  trial  courts? 

Senator  Cohen.  Even  for  ceremonial  courts. 

Mr.  Thacker.  I  think  that  is  question,  along  with  the  first  one, 
that  the  court  itself  would  be  happy  to  answer.  We  would  be  very 
pleased  to  get  you  that  answer  in  writing. 

Senator  Cohen.  We  would  be  most  pleased  to  have  it. 

Judge  CowEN.  I  will  have  that  addressed  to  you,  if  not  orally  in 
further  testimony,  but  by  a  statement  from  a  judge  from  the  court, 
sir.  I  am  not  aware  of  any  reason  I  could  give  to  you  at  this  time. 

Senator  COHEN.  The  cost  per  square  foot  at  the  Foley  Square 
project  was  $235.  Does  that  seem  reasonable,  Judge  Cowen,  com- 
pared to  other  sites? 

Judge  Cowen.  Well,  I  think  Mr.  Thacker  should  address  that.  I 
am  not  into  the  engineering  and  architecture. 

Senator  COHEN.  Mr.  Thacker,  I  think  you  said  that  the  judges 
would  be  happy  to  explain  that  one,  as  well. 

Mr.  Thacker.  Well,  the  cost  of  the  courthouse  is  something,  I 
think,  that  probably  GSA  and  we  should  answer  together.  The 
numbers  that  we  heard  this  morning,  $400  a  foot,  $235  a  foot,  are 
not  construction  cost  numbers  that  I  am  familiar  with.  I  think  the 
Committee  should  have  the  actual  cost  of  the  courthouse.  It  was 
not,  as  far  as  I  am  aware,  $400  a  square  foot  of  hard  construction 
costs,  despite  what  the  inspector  general  has  said.  My  guess  is  that 
that  number  represents  the  total  project  cost  and  not  just  the  con- 
struction cost. 

Senator  COHEN.  How  about  $114  per  square  foot  for  carpeting? 
Is  that  something  they  are  in  error  on? 

Mr.  Thacker.  I  could  not  agree  with  you  more,  if  that  is,  in  fact, 
what  the  carpet  costs,  that  that  is  extremely  expensive  carpet  and 
probably  was  not,  as  you  would  say,  necessary.  How  the  decision 
was  made,  however,  to  do  that  or  whether  the  judges  were  aware 
of  the  cost  when  the  decision  was  made,  I  think,  is  also  a  valid 
question  that  should  be  explored. 

Judge  Cowen.  We  will  have  comment  on  that  for  you,  sir,  to  your 
satisfaction.  We  will  give  you  the  factual  position  of  the  court  con- 
cerning those  costs. 

Senator  COHEN.  Judge  Cowen,  are  you  undertaking  a  study  right 
now  on  courtroom  utilization,  sharing  of  courtrooms 

Judge  Cowen.  The  judiciary  is  looking  into  courtroom — I  am 
sorry.  I  did  not  mean  to  cut  you  off. 

Senator  Cohen  [continuing].  And  sharing  of  libraries,  as  well? 

Judge  Cowen.  We  have  an  initiative  under  way  to  explore  court- 
room sharing.  We  have  some  preliminary  conclusions  from  that 
study,  which  I  would  be  pleased  to  share  with  you  and  Senator 
McCain  at  this  time.  But  we  would  like  to  look  into  it  a  little  bit 
more. 

Our  preliminary  analysis  is  that  courtrooms  can  be  shared  if  the 
facility  has  a  certain  number  of  district  judges  in  the  facility.  Un- 
fortunately, I  think  75  to  80  percent,  would  it  be,  of  the  facilities 
in  the  country  have  three  or  less  judges  in  them.  It  is  extremely 
difficult  for  three  judges  to  share  courts,  because.  Senator,  you 
need  a  certain  number.  And  the  exact  number,  I  cannot  relate  to 
you  at  this  time.  With  three  or  less  judges,  certainly,  scheduling  is 
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very  difficult.  You  never  know  when  you  start  a  case  whether  it  is 
going  to  settle,  whether  you  start  it  for  a  week  and  it  goes  for  a 
month. 

Also,  the  Committee  should  be  aware  that  just  because  a  court 
is  dark,  not  being  used,  does  not  mean  the  court  is  not  working; 
91  to  92  percent  of  the  cases  filed  in  the  district  court  are  settled. 
For  whatever  reason,  human  nature — I  do  not  want  to  criticize  law- 
yers— cases  do  not  get  settled  unless  lawyers  see  the  whites  of  a 
judge's  eye  take  the  bench  or  know  a  court  is  available. 

Criminal  defendants  often  do  not  plead  guilty  until  the  matter  is 
called  for  trial.  If  a  court  is  not  available,  cases  do  not  move,  do 
not  settle,  do  not  resolve  themselves.  So  that  the  threat — I  do  not 
like  to  put  it  in  those  terms — of  a  court  being  available  settles  and 
disposes  of  90  percent  of  our  cases.  Without  that  settlement  factor, 
we  could  not  operate. 

Senator  Cohen.  I  agree. 

Judge  COWEN.  Now,  if  you  have — I  will  just  pick  a  figure  out  of 
the  air.  I  am  not  going  to  stay  with  this.  Let  us  say  10  or  12  judges 
in  a  facility,  yes.  You  can  have  eight  or  nine  courtrooms. 

You  will  still  have  to  have  someone  coordinating  the  courtrooms 
but  with  a  lesser  number,  yes,  I  think  you  will  save  I  think 
$500,000  by  not  building  that  courtroom.  However,  the  expense  in 
terms  of  disposing  of  cases  will  be  astronomical,  if  cases  cannot  be, 
if  a  judge  has  parties  ready  to  go  to  trial  and  there  is  not  a  court- 
room available. 

Senator  CoHEN.  You  are  looking  at  the  sharing  of  libraries, 
right? 

Judge  CowEN.  Yes.  We  have  looked  at  that  and  there  are  some 
preliminary  conclusions  I  can  relate  to  you  at  this  time.  One  of  the 
prior  panel  members  mentioned  that  a  lot  of  research  is  done  on 
electronic  retrieval  and  research  and  that  is  true.  And  prelimi- 
narily, we  want  to  maintain  the  autonomy,  the  independence  of 
each  judge's  chambers.  There  cannot,  we  cannot  mold  chambers  to- 
gether. This  cannot  be  done,  not  only  for  confidentiality  purposes, 
but  each  judge  is  independent  and  we  cannot  have  a  partnership, 
so  to  speak,  of  chambers. 

What  we  have  considered,  though,  is  that  each  district  judge 
would  have  a  bare-bones  working  Federal  library  in  which  the  Fed- 
eral Reporter,  United  States  Code,  and  several  other  key  books  are 
available  in  chambers.  There  would  be  no  library  in  chambers. 
These  would  be  volumes  which  would  be  on  shelves,  lined  in  the 
walls  of  chambers,  themselves.  There  would  be  no  separate  room, 
as  such,  as  a  library. 

There  would  be,  of  course,  wherever  possible  a  satellite  or  a  ex- 
tended library  where  treatises  and  other  research  material,  which 
is  required,  would  have  to  be  available.  That  material  would  be 
taken  out  of  the  judge's  library,  so  to  speak,  and  there  can  be  sig- 
nificant changes  in  that  way. 

Senator  Cohen.  Especially  if  you  move  into  the  information  age. 
Mr.  Johnson  is  also  in  the  forefront  of  trying  to  move  GSA  in  that 
direction.  We  should  see  some  improvements  as  far  as  the  retrieval 
of  information  without  the  necessity  of  everyone  having  their  own 
separate  library. 

Senator  McCain,  do  you  have  some  questions? 
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Senator  McCain.  Judge  Cowen,  did  I  understand  you  to  say  that 
judges  did  not  know  the  cost  of  some  of  these  changes  that  were 
made  in  Foley  Square  and  others? 

Judge  CowEN.  I  think  that  was  Mr.  Thacker,  sir. 

Senator  McCain.  Pardon  me? 

Judge  Cowen.  I  think  that  was  Mr.  Thacker  that  mentioned 
that. 

Mr.  Thacker.  Yes. 

Judge  Cowen.  I  would  endorse  that  as  well.  If  they  had  known 
the  cost  I  think  it  would  have  been — in  other  words,  I  think  that 
whatever  changes  were  made,  were  made  within  the  budget  and  if 
it  had  been  brought  to  their  attention  and  if  it  had  gone  to  the  Ju- 
dicial Council  there  may  have  been  a  different  resolution. 

Senator  McCain.  Do  you  not  think  they  had  the  obligation  to 
ask? 

Mr.  Thacker.  I  do  not  know  that  they  did  not  ask  or  that  they 
did  not  know  in  some  instances.  I  was  addressing  the  particular 
question 

Senator  McCain.  Then  why  are  we  conjecturing  about  whether 
they  knew  or  not?  I  would  think  that  if  they  wanted  to  make  a 
change  they  would  want  to  ascertain  how  much  it  cost  the  tax- 
payers. 

Mr.  Thacker.  I  do  not  know  that  they — I  understand  that  in 
every  instance  they  were  not  aware  according  to  the 

Senator  McCain.  Do  you  not  think  they  should  have  made  them- 
selves aware? 

Mr.  Thacker.  Well,  you  are  asking  me  to  conjecture  after  you 
just  asked  me  not  to,  Senator,  so  I  cannot  say.  I  think  the  best  peo- 
ple to  answer  that  question  would  be  the  judges,  themselves.  And 
as  Senator 

Senator  McCain.  Well,  the  fact  is  that  they  have  the  obligation 
to  ask,  as  any  of  us  do,  when  we  are  expending  taxpayers'  dollars, 
Mr.  Thacker.  I  think  that  is  a  fact  and  that  is  what  the  taxpayers 
have  a  right  to  expect. 

Mr.  Thacker,  were  you  involved  in  providing  information  con- 
cerning the  Phoenix  Courthouse  in  1993  as  to  the  cost  of  the  Phoe- 
nix Courthouse  of  $198  million?  Did  you  provide  the  information  to 
the 

Mr.  Thacker.  I  do  not  remember  the  exact  sum.  I  did  provide 
some  information  about  the  cost  of  building  a  courthouse  in  Phoe- 
nix, yes. 

Senator  McCain.  The  Congressional  Record  shows  that  you  pro- 
vided, your  office  or  you  provided  the  information  that  the  cost  of 
the  building  would  be  $198  million,  is  that  true  or  not? 

Mr.  Thacker.  As  I  sEiid,  I  have  not  seen  that  in  the  Congres- 
sional Record.  I  did  provide  information.  I  do  not  remember  that 
it  said  $198  milhon. 

Senator  McCain.  Do  you  remember  how  much  you  did 

Mr.  Thacker.  No,  sir,  I  do  not. 

Senator  McCain.  It  does  not  matter,  right? 

Mr.  Thacker.  Pardon? 

Senator  McCain.  Will  you  provide,  for  the  record,  how  much 
money  you  did  estimate  the  Phoenix  Courthouse  to  be  to  the  treas- 
ury and  the  postal  Subcommittee  because  the  fact  is,  Mr.  Thacker, 
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that  you  provided  the  information  that  it  would  cost  $198  milHon, 
and  the  fact  is  that  we  found  out  that  it  only  cost  $100  million,  Mr. 
Thacker,  so  you  were  only  $98  million  off. 

Mr.  Thacker.  I  passed  information  that  had  been  provided, 
made  available  to  us  by  GSA  for  a  much  larger  building,  Senator, 
than  the  building  as  presently  sized.  I  am  not  sure  I  still  have  that 
information  or  copies  of  what  I  passed  to  the  Congress  but 

Senator  McCain.  You  do  not  keep  records  of  what  you  pass  to 
the  Congress? 

Mr.  Thacker.  I  do  not  remember  having  that,  no,  sir.  But  again, 
I  do  remember  that  the  building,  the  size  of  the  building,  as  part 
of  this  process  that  has  arrived  at  the  $100-or-so-million  project 
was  reduced  from  what  we  were  considering  at  the  time  that  origi- 
nal estimate  was  provided  to  the  Congress. 

Senator  McCain.  Well,  you  provided  an  estimate  of  $198  million, 
as  I  say,  Mr.  Thacker,  and  we  find  out  that  it  only  cost  $100  mil- 
lion. 

But,  Mr.  Johnson,  would  you  care  to  comment  on  that  process? 

Mr.  Johnson.  If  I  may  on  the  process,  not  the  specific.  I  think 
that  you  are  talking  here.  Senator,  about  a  process  that,  in  general, 
will  incent  in  the  wrong  direction.  Since  each  of  these  buildings  are 
dealt  with  on  a  one-at-a-time  basis,  the  prospectuses  come  in  before 
a  lot  of  the  real  work  has  been  done  because  of  the  budgeting  proc- 
ess. And  you  get  an  incentive  to  make  the  numbers  higher  than 
lower.  People  do  not  want  to  have  to  come  back  again. 

When  the  project  is  approved,  the  world  knows  what  funding 
level  the  project  is  approved  for  so  we  go  out  for  competitive  bids. 
And  guess  what?  They  come  in  pretty  close  to  what  was  approved. 
People  know  when  they  are  planning  it  what  was  approved,  so  they 
design  it  that  way. 

It  would  be  very  helpful  I  think,  aside  from  issues  you  are  talk- 
ing to  Mr.  Thacker  about,  if  we  could  turn  the  process  around  and 
if  we  could  do  so  fairly  soon.  Give  us,  if  you  would,  a  number  out 
of  the  total  that  you  feel  is  appropriate  for  particular  kinds  of 
buildings,  $400  million  for  Federal  buildings;  $200  million  for 
courthouses;  $100  million  for  repairs. 

That  begins  the  process  with  the  proper  incentive.  We  then  go  to 
our  clients  with  a  total  number  and  say,  well,  Mr.  Courts,  do  you 
want  one  building  for  $200  million  or  do  you  want  10  courthouses 
for  $20?  And  the  whole  incentive  begins  to  move  in  the  right  direc- 
tion. So  I  would  ask  that  we  consider  that. 

Senator  McCain.  Mr.  Thacker,  I  would  request  that  you  provide 
for  the  Committee  record  the  recommendations  that  you  made  to 
at  that  time  in  1993,  that  was  2  years  ago,  as  to  cost  of  the  Phoenix 
Courthouse  and  why  it  was  $198  million.  And  if  you  do  not  have 
those  records,  I  would  be  intensely  curious  why  you  would  not  have 
those  records,  because  I  think  it  is  a  very  important  aspect  of  this 
entire  problem  that  we  face. 

Mr.  Thacker.  Well,  as  I  said,  I  was  passing  information  that  I 
have  been  provided.  I  may  or  may  not  have  even  kept  a  copy  of  it. 
I  did  not  know  how  it  was  going  to  be  used.  It  was  for  very  prelimi- 
nary information  on  a  project  that,  as  I  remember,  was  about  twice 
the  size  of  the  project  that  is  going  to  be  built  now.  It  did  not  an- 
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ticipate,  for  example,  some  use  of  the  existing  building  by  the 
bankruptcy  court 

Senator  McCain.  If  a  subcommittee  of  Congress  asks  you  for  in- 
formation what  do  you  think  they  are  going  to  do  with  it,  Mr. 
Thacker? 

Mr.  Thacker.  I  was  not  asked  for  the  information  by  a  sub- 
committee of  the  Congress,  sir. 

Senator  McCain.  The  Appropriations  Subcommittee  received 
that  information  from  you. 

Mr.  Thacker.  I  was  not  asked  by  the  subcommittee  of  the  Con- 
gress for  the  information,  sir. 

Senator  McCain.  Well,  how  did  it  get  to  that  subcommittee,  Mr. 
Thacker? 

Mr.  Thacker.  I  was  asked  by  a  staff  member. 

Senator  McCain.  Then  Mr.  Thacker,  let  me  clarify  again,  if  you 
were  asked,  in  an  official  capacity,  by  a  member  of  the  staff  of  the 
subcommittee,  what  do  you  think  they  are  going  to  do  with  it? 

Mr.  Thacker.  I  was  not  told  what  the  information  was  going  to 
be  used  for. 

Senator  McCain.  Mr.  Thacker,  you  have  been  around  long 
enough  to  know  that  when  we  request  information  we  have  a  rea- 
son for  that  information  because  we  need  to  use  it  in  the  decision 
making  process.  And  that  information  that  you  provided  was  only 
$98  milhon  off. 

Senator  McCain.  Judge  Cowen 

Senator  COHEN.  Before  you  go  on,  I  think  we  ought  to  stop  play- 
ing games.  Any  time  a  witness  comes  before  a  congressional  com- 
mittee and  a  member  of  the  staff  requests  information  from  that 
witness,  you  should  know  and  understand  that  is  part  of  the  offi- 
cial record.  This  is  not  something  that  is  simply  discarded.  We 
have  been  through  this  process  with  the  CIA  recently.  Members  of 
our  staff,  the  professional  staff  of  the  Select  Committee  on  Intel- 
ligence would  go  out  to  the  agency  and  certain  agents  did  not  feel, 
simply  because  they  were  staff  members,  they  had  an  obligation  to 
provide  them  with  accurate  information.  That  is  not  an  acceptable 
level  of  conduct.  So  any  time  that  you  appear  before  a  committee, 
be  it  this  Committee  or  any  other  committee  and  a  member  of  the 
staff  requests  information  you  can  be  assured  that  it  is  going  to  be 
used  for  official  purposes. 

Mr.  Thacker.  As  I  remember  I  was  not  appearing  before  any 
committee  of  the  Congress.  I  was  asked,  as  I  remember,  over  the 
telephone  if  I  had  any  idea  what  the  cost  of  a  courthouse  in  Phoe- 
nix was  likely  to  be?  And  I  did  have  information  that  we  were 
working  with  from  GSA.  I  provided  that  information.  I  do  not  know 
that  it  was  in  writing.  It  may  have  only  been  over  the  telephone, 
it  may  have  been  in  writing  that  indicated  what  I  understood  was 
estimated  by  GSA  to  be  the  cost  of  the  project. 

So,  I  did  not  have  any  information  that  that  then  was  going  to 
appear  in  an  appropriations  bill.  And  I  certainly  did  not  intend  for 
anyone  to  believe  that  it  was  an  accurate  estimate  of  what  a  build- 
ing was  finally  going  to  cost  in  Phoenix.  ^ 


1  See  letter  on  page  225. 
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Again,  it  was  anticipated  to  be  a  much  larger  building,  almost 
twice  the  size,  as  I  remember,  of  what  is  actually  going  to  be  built 
there  now. 

Senator  Cohen.  Mr.  Thacker,  if  you  would,  in  the  future 

Senator  McCain.  Please,  Mr.  Chairman,  I  mean  this  is  really  ri- 
diculous, Mr.  Thacker.  When  someone  asks  for  information  from  a 
committee  of  Congress  and  then  you  give  them  that  information 
you  bear  responsibility  for  that  information,  Mr.  Thacker.  And 
there  is  no  doubt  about  it  and  I  would  like  to  have,  for  the  Commit- 
tee record,  any  information  that  you  provided  to  that  staff  member 
who  I  assume  was  acting  in  an  official  capacity  to  help  the  Con- 
gress in  their  decision  making  process. 

That  is  the  reason  why  it  is  really  frustrating,  Mr.  Thacker,  to 
hear  your  evasion  of  the  responsibilities  that  you  have  as  an  ap- 
pointed person  who  has  certain  responsibilities. 

Judge  Cowen,  could  I  ask  you,  the  U.S.  Courts  Design  Guide  sets 
guidelines,  you  say  in  your  statement 

Judge  CowEN.  Yes,  sir. 

Senator  McCain  [continuing] .  For  the  construction  of  courthouse 
projects.  If  a  judge  wishes  to  deviate  substantially  from  these 
guidelines  he  or  she  must  obtain  approval  of  the  Circuit  Judicial 
Council. 

Then  you  go  on  to  say,  should  GSA  believe  that  an  unreasonable 
request  is  being  made  on  a  courthouse  project  we  urge  Adminis- 
trator Johnson  to  bring  the  matter  to  our  attention,  together  with 
proposed  solutions,  so  that  they  can  be  discussed  objectively  and  re- 
solved to  the  satisfaction  of  everybody. 

The  final  decision  still  rests  with  the  Judicial  Council,  is  that 
correct? 

Judge  CoWEN.  Yes.  The  final,  from  any  deviation  from  the 
Courts  Design  Guide  the  final  decision  is  with  the  Judicial  Council. 
And  I  can  relate  to  you,  Senator,  that  it  is  very  unusual,  as  a  mat- 
ter of  fact,  in  my  experience  only  once — and  I  have  been  a  judicial 
officer  for  close  to  20  years  now — has  a  deviation  been  permitted. 
It  has  to  be  something  exceptionally  unusual  for  the  Judicial  Coun- 
cil to  allow  a  deviation  from  the  Courts  Design  Guide. 

Senator  McCain.  But  when  something  comes  in,  for  example, 
would  not  1,200  wooden  doors  at  $1,300  per  set  which  drove  costs 
over  $9,000  per  door  set,  $5,500  bronze  fire  hose  cabinet,  all  those 
were  approved? 

Judge  CowEN.  I  am  not  aware,  Senator,  that  the  items  which 
you  have  just  detailed  were  requested  by  a  particular  judge  as  a 
deviation  from  the  Courts  Design  Guide.  I  do  not  understand  that 
to  be  the  case. 

I  am  dealing  with  matters  which  are  in  the  Courts  Design  Guide. 

Senator  McCain.  According  to  the  statement  of  the  Inspector 
General,  Mr.  Gallay,  it  says  that  these  upgrades  were  specified 
after  the  award  of  the  original  construction  contract  and  had  to  be 
incorporated  via  the  use  of  contract  change  orders. 

So  I  would  assume  that  those  changes  went  through  the  Judicial 
Council. 

Judge  CowEN.  I  do  not  believe  they  did  go  through  the  Judicial 
Council  because  if  they  are  contrary  to  Courts  Design  Guide  stand- 
ards they  would  not  have  been  approved.  Now,  what  I  assume  oc- 
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curred — and  we  are  going  to  clarify  this,  sir,  through  a  statement 
or  further  testimony — what  I  assume  occurred  is  that  the  budgeted 
money  was  there  and  a  decision  was  made  to  have  these  items 
which  you  have  detailed  and  they  were  within  budget  and  they 
were  put  in  place. 

But  you  are  not  dealing  in  those  matters  which  any  items  which 
implicate  the  Courts  Design  Guide.  I  appreciate  your  concern  that 
you  feel  as  if  this  was  ornamentation  and  over-building  which  was 
unnecessary.  We  are  not  dealing  with  Courts  Design  Guide  items 
in  that  regard,  though. 

Senator  McCain.  What  about  operable  windows,  would  that  be — 
well,  it  is,  I  think  the  point  has  been  made,  Judge.  I  guess  the  fun- 
damental thrust  of  my  question  is  can  we  trust  this  Judicial  Coun- 
cil to  exercise  their  best  judgment  in  the  interest  of  the  taxpayers 
or  do  we  have  the  fox  guarding  the  chicken  coop? 

Judge  COWEN.  No,  hardly,  sir.  The  matters  that  you  detail  were 
matters  which  were  placed  in  the  facility  within  the  budget  that 
was  established.  If  they  were  outside  the  budget  or  if  GSA  had  any 
problem  with  them  it  should  have  been  brought  to  our  attention. 
These  are  not — you  are  dealing  now  with  the  Courts  Design  Guide 
and — these  are  not  matters  which  were  the  subject  of  Courts  De- 
sign Guide  criteria.  And  more  I  cannot  say. 

Senator  McCain.  Well,  I  think  we  need  to  clarify  this  process 
and  I  do  not  want  to  belabor  it.  But  it  seems  to  me  that  if  a  judge 
wishes  to  deviate  substantially  from  these  guidelines  must  obtain 
the  approval  of  the  Circuit  Judicial  Council  or  other  judges,  not  the 
approval  of  GSA,  not  the  approval  of  Congress,  not  the  approval  of 
some  outside  agency,  but  the  approval  of  other  judges.  I  am  not 
sure  that  that  is  the  appropriate  way  to  keep  a  rein  on  excessive 
costs. 

Judge  CowEN.  But  the  point  is  though,  sir,  if  I  just  may,  the 
matters  that  you  have  detailed  here  and  the  fault  you  find  with  the 
Judicial  Council,  the  matters  which  you  detail  are  not  the  subject 
of  Courts  Design  Guide  matters. 

Senator  McCain.  I  understand  that  but  I  am  talking  about  the 
principle  that  when  the  military  asks  for  something  additional 
there  are  others  who  make  those  judgments.  When  other  organiza- 
tions seek  additional  funding  for  purposes  there  is  another  outside 
organization  that  approves  or  disapproves,  in  the  case  of  Congress 
or  other  watchdog  agencies. 

In  this  case,  we  have  judges  deciding  whether  judges  should  have 
additional  or  should  have  deviations  from  the  judicial  guidelines.  I 
am  not  sure  that  is  appropriate. 

I  thank  you,  Mr.  Chairman. 

I  thank  the  witnesses. 

Senator  CoHEN.  Thank  you,  Senator  McCain. 

Mr.  Thacker,  just  one  thing.  You  clarified  your  situation  as  far 
as  testimony  versus  information.  I  would  say  in  the  future  if  you 
ever  get  a  phone  call  fi-om  a  committee  staffer  that,  No.  1,  if  you 
send  information  pursuant  to  that  call  that  you,  No.  2  indicate  on 
that  piece  of  paper  that  this  is  an  estimate,  not  an  official  examina- 
tion or  evaluation  so  that  in  the  future  you  do  not  have  something 
coming  from  your  office  which  is  then  part  of  the  official  congres- 
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sional  deliberations.  If  that  is  the  way  in  which  this  occurred,  I 
would  suggest  in  the  future  that  you  handle  it  in  that  fashion. 

As  far  as  testimony  is  concerned,  whenever  you  appear  before  a 
congressional  committee,  any  staff  member  who  asks  for  informa- 
tion you  can  assume  it  is  going  to  be  part  of  the  official  record. 

I  am  going  to  yield  to  Senator  Levin  who  has  been  on  the  floor 
debating  another  matter.  I  know  that  Mr.  Johnson  wants  to  make 
a  comment.  I  also  want  to  indicate  for  the  benefit  of  those  who  are 
in  the  audience  who  may  be  watching,  we  are  not  immune  from 
criticism  up  here. 

I  look  at  the  Hart  Building  and  if  there  ever  was  a  monument 
to  waste  I  would  say  it  is  that  building.  And  we  have  a  wonderful 
atrium  that  is  nine  stories  high.  And  no  sooner  did  we  complete 
this  building  of  marble  and  glass  with  light  coming  through  the 
ceiling  than  we  proceeded  to  block  it  out  with  a  Calder  sculpture. 
And  Judge  Stagg,  if  you  were  there  you  would  not  approve  of  how 
that  was  all  handled. 

It  is  by  no  way  can  it  be  compared  to  the  design  of  this  building 
here,  this  room,  which  is  quite  elegant.  And  I  assume  that  the  costs 
associated  with  the  building  of  the  Hart  Building  were  extraor- 
dinary compared  to  this  building,  even  assuming  the  inflationary 
discrepancies  of  the  time  in  which  they  were  built.  But  that  is  an- 
other matter.  We  have  had  extravagance  on  the  congressional  side 
as  well.  But  what  we  have  to  do  is  get  back  to  a  formal  process 
whereby  everybody  is  working  from  the  same  essential  numbers, 
where  there  is  detailed  analyses  before  the  site  is  selected.  When 
the  site  is  selected  the  building  plans  are  thoroughly  examined  and 
that  we  make  the  changes,  that  are  inevitable  in  any  building,  be- 
fore we  start  the  building  and  that  people  are  held  accountable  all 
the  way  through  the  process. 

Mr.  Johnson,  you  indicated  that  you  wanted  to  make  a  comment. 

Mr.  Johnson.  I  just  wanted  to  follow-up — I  am  sorry  Senator 
McCain  left — but  just  to  sort  of  close  the  loop,  I  think  his  line  of 
questioning  and  the  comments  that  you  just  made  as  well,  are  an- 
other good  argument  for  why  we  do  need  some  firm,  agreed  upon, 
benchmarks. 

With  respect  to  the  Foley  Square  situation,  my  understanding 
from  GSA  people  is  that  in  those  days  there  was  a  group  of  judges 
in  New  York  who  felt  they  represented  the  judicial  process.  These 
changes  came  from  that  group  over  time  and  began  to  look  to  our 
people  as  though  they  were  sanctioned  changes.  The  Administra- 
tive Office  of  the  Courts  was  not  visible  to  them  at  that  point. 

So,  here  were  a  group  of  people  in  New  York,  Federal  workers, 
who  believed  they  were  getting  authority  fi^om  a  due  process.  I 
mean  people  are  human.  Senator,  and  I  think  we  do  need  to  take 
some  of  our  people  out  from  under  that  kind  of  pressure. 

What  I  have  done  since  I  have  been  here  is  to  say  that  if  you 
are  getting  pressure  from  an5^where — a  judge,  or  with  all  due  re- 
spect, a  Congressman  or  a  Senator,  come  to  me.  I  will  take  that 
heat.  One  of  the  reasons  for  having  agreed-upon  benchmarks  is  so 
that  people  who  are  there  day-to-day  and  will  be  there  day-to-day 
for  years  and  years  have  a  way  to  say,  I  am  sorry,  this  exceeds  the 
benchmark,  I  do  not  have  that  authority.  It  is  not  a  personal  mat- 
ter, we  must  go  elsewhere. 
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So  I  would  just  reiterate  the  need  for  getting  closure  on  some  of 
these  issues. 

Senator  COHEN.  You  have  recommended  and  implemented  a  new 
management  group  and  a  new  intergovernmental  panel,  as  I  un- 
derstand it,  to  reconcile  the  various  elements  within  that  group. 

Mr.  Johnson.  Yes.  I  do  not  think  it  will  be  new,  Senator,  I  just 
want  the  people  who  are  participating  in  the  process  to  have  a  forc- 
ing function  to  come  to  closure.  I  would  add  to  it  other  interested 
bodies,  such  as  GAO  and  our  own  IG,  so  that  with  all  the  studies 
they  have  done  over  20  years  we  could  have  the  benefits  of  maybe 
some  of  their  conclusions. 

Senator  COHEN.  Now,  you  have  also  recommended  a  moratorium. 
Judge  Cowen  has  indicated,  we  are  going  to  get  a  list  prioritizing 
courthouse  projects  very,  very  soon.  In  the  event  we  do  not  get 
that,  is  GSA  prepared  to  move  forward  in  prioritizing? 

Mr.  Johnson.  We  have  prioritized,  Senator,  we  cannot  avoid  it. 
You  hold  us  responsible  and  I  do  not  think  we  do  a  good  job  at  it. 
But  what  you  got  is  our  best  shot.  His  would  be  much  better  than 
ours. 

Senator  Cohen.  Senator  Levin? 

Senator  Levin.  Thank  you,  Mr.  Chairman. 

First,  let  me  commend  you  for  your  tenacity  and  your  leadership 
on  this  issue.  As  always,  you  have  shown  a  willingness  to  under- 
take complicated  issues  and  to  see  them  through  for  the  benefit  of 
the  taxpayer  and  the  Nation  and  I  just  want  to  thank  you  for  it, 
on  behalf  of  all  of  us.  I  wish  I  could  have  been  here  earlier  this 
morning;  I  could  not. 

The  issue  that  I  want  to  concentrate  on  is  the  failure  of  the  agen- 
cies that  are  most  knowledgeable,  the  courts  and  the  GSA,  to  guide 
congressional  funding  decisions  by  providing  their  analysis  about 
which  projects  need  to  be  built  first. 

I  know  that  you  and  Senator  McCain  have  already  gone  into  that 
issue.  I  want  to  explore  that  issue  a  bit  more,  pin  down  some  com- 
mitments on  that  issue  because  it  is  very  true  that  Congress  is 
part  of  the  problem.  We  add  courthouses  that  are  not  even  re- 
quested at  times.  In  fact,  a  good  deal  of  the  courthouses,  a  large 
percentage,  I  think,  perhaps  40  percent  have  not  been  requested  by 
the  GSA.  And  I  think  in  many  cases  have  not  even  been  authorized 
by  either  committee  of  either  house.  So  Congress  is  clearly  part  of 
the  problem. 

But  part  of  the  problem  is  that  we  do  not  ^lave  guidance  from 
the  agencies  that  are  most  knowledgeable  abodt  this  as  to  what 
their  top  priorities  are.  So  Congress  is  kind  of  off  the  hook.  Not 
that  we  would  not  create  a  problem  anyway,  but  where  we  do  not 
have  guidance,  Congress  is  surely  off  the  hook.  And  we  need  that 
guidance.  That  guidance  has  been  consistently  requested  of  the 
courts,  but  has  not  been  forthcoming  in  a  usual  fashion. 

I  know  we  got  a  list  here  showing  twice  as  many  courthouses  as 
we  have  got  likely  appropriations  for,  not  prioritized.  And  the  ques- 
tion is  what  has  been  the  resistance  on  the  part  of  the  courts  to 
give  Congress  what  has  been  requested  for  a  number  of  years 
which  is  a  priority  list — this  is  the  top  1,  this  is  the  top  number 
2,  and  this  is  3  and  4 — of  courthouse  projects.  What  is  the  reason 
for  it?  Is  it  a  political  problem?  Are  people  who  are  in  office  for  life 
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afraid  of  some  political  fallout  if  they  prioritize  a  request  to  Con- 
gress? Give  us  a  view  of  that  if  you  would,  Judge? 

Judge  COWEN.  Senator  Levin,  I  can  disabuse  you  of  any  political 
thoughts  that  may  be  entertained  by  anyone  in  the  building  proc- 
ess on  the  judiciary  side.  We  have  not  prioritized  previously  be- 
cause I  do  not  think  we  were  ever  requested  to  do  so.  When  we 
were  requested,  we  have  drawn  up  a  5-year  plan,  a  rolling  5-year 
plan,  a  copy  of  which  I  believe  you  just  held  up,  sir,  and  we  have 
recently  been  requested  to  prioritize  within  each  year.  And  as  I 
mentioned  to  Senator  Cohen,  prior  to  your  arrival,  we  are  going  to 
furnish  this  committee  and  Senator  Warner  with  that  prioritization 
within  a  week  or  10  days  at  the  latest. 

Senator  Levin.  Is  that  going  to  be  for  1996? 

Judge  CowEN.  That  will  be  for  1996  as  well  as  for  1997  which 
will — we  will  do  that  for  next  year  as  well  1995  matters,  as  well, 
sir. 

Senator  Levin.  Let  me  understand  precisely  what  you  will  be 
providing  us  then  within  a  few  weeks. 

Judge  CowEN.  Within  10  days,  Senator. 

Senator  Levin.  Within  10  days.  You  are  going  to  be  giving  us  a 
list  for  1996  and  1997? 

Judge  CoWEN.  No.  1996.  Starting  with  future  years  we  will  also 
prioritize.  But  for  present  purposes,  at  this  time,  we  will  provide 
you  with  a  list  for  1995  and  1996. 

Senator  Levin.  I  know  Senator  Cohen  has  pointed  out  that  when 
you  say  you  will  give  us  your  1997  priority  list  in  March,  that  is 
not  in  very  great  time  for  our  appropriations  process.  I  simply  want 
to  add  my  voice  to  his  voice  on  that  point.  Why  can't  you  give  us 
your  prioritized  list  for  1997  in  January  instead  of  in  March? 

Judge  CowEN.  I  do  not  speak  for  the  judiciary,  as  such.  The  judi- 
ciary speaks  through  its  judicial  conference  as  you  gentlemen  are 
aware.  The  judicial  conference  meets  in  September  and  March  of 
each  year.  We  will  make  a  recommendation  to  the  judicial  council 
through  the  Committee  of  which  I  chair,  sir. 

Senator  Levin.  When  will  that  recommendation  be  made? 

Judge  CowEN.  It  will  be  made  to  the  judicial  conference  prior  to 
its  convening  in  March. 

Senator  Levin.  When?  I  mean,  will  it  be  February  or  January? 

Judge  Cowen.  Our  committee,  consisting  of  one  judge  from  each 
circuit,  probably  will  meet  sometime  in  January.  And  we  will 
evaluate  the  projects,  of  course,  at  that  time  and  make  a  rec- 
ommendation to  the  judicial  conference  which  meets  in  March. 

Senator  Levin.  Got  you.  Is  that  a  public  recommendation? 

Judge  Cowen.  It  would  be  something  of  record.  It  is  not  confiden- 
tial, let  me  put  it  that  way. 

Senator  Levin.  So  Congress  would  have  access  to  your  rec- 
ommendation to  the  judicial  conference? 

Judge  Cowen.  The  recommendation  of  my  committee 

Senator  Levin.  Your  committee. 

Judge  Cowen  [continuing].  The  judicial  conference  is  not  con- 
fidential. You  would  have  access  to  it  on  request.  It  is  a  public  doc- 
ument. 
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Senator  Levin.  That  is  great.  So  that  by  the  end  of  January  we 
would  have  access  to  your  Committee's  recommendation  to  the  judi- 
cial conference? 

Judge  COWEN.  That  is  correct. 

Senator  Levin.  And  I  have  to  be  real  precise,  Judge,  because 
there  has  been  a  problem  over  the  last  few  years  on  this. 

Judge  Cowen.  No,  this  is — you  can  take  that  to  the  bank,  sir. 

Senator  Levin.  But  I  also  want  to  take  to  the  bank  that  there 
is  going  to  be  prioritization.  It  is  going  to  be  like,  1,  2,  3,  4,  right? 

Judge  Cowen.  That  is  right. 

Senator  Levin.  Got  you. 

Judge  Cowen.  You  heard  me  correctly. 

Senator  Levin.  Thank  you. 

Senator  Cohen.  He  is  not  going  to  take  it  to  the  bank,  he  is 
going  to  take  it  to  the  Budget  Committee. 

Senator  Levin.  We  appreciate  that  assurance  because  there  has 
been  a  lot  of,  we  feel,  reluctance  on  the  part  of  the  courts  to  furnish 
information  to  us  and  to  the  GSA  that  would  allow  us  to  at  least 
have  before  us,  when  we  make  these  decisions,  the  experts — you 
folks  are  in  a  better  position,  I  think,  than  most  of  us — to  make  at 
least  a  recommendation  based  on  some  objective  data. 

Usually  we  are  going  to  fight  for  our  own  States,  because  we  all 
have  needs.  I  have  got  great  needs  for  security  in  the  courthouses 
in  my  State  of  Michigan. 

I  have  talked  to  our  judges  and  I  have  talked  to  our  U.S.  Attor- 
neys. One  of  our  greatest  needs  is  modification  of  courthouses  to 
provide  some  added  security  following  Oklahoma  City.  When  I  see 
courthouses  built  that  are  not  needed  or  things  put  into  court- 
houses which  are  excessive,  that  money  is  coming  from  a  greater 
need  which  is  to  provide  greater  security. 

So  if  I  can  get  a  prioritized  list  sa3dng — hey,  wait  a  minute,  you 
want  to  build  a  courthouse  out  there,  that  is  not  even  on  the  list 
from  the  judges  at  all — I  am  in  a  better  position  to  argue  for  what 
I  consider  to  be  higher  priority. 

Judge  Cowen.  We  are  of  the  same  mind.  Senator,  I  agree  with 
you  100  percent. 

Senator  Levin.  Thank  you,  Judge. 

Senator  Cohen.  Judge  Cowen,  Mr.  Johnson,  thank  you  for  ap- 
pearing, we  will  have  additional  questions  to  submit  to  you  and 
hope  you  can  respond  as  soon  as  possible. 

Judge  Cowen.  Thank  you. 

Senator  COHEN.  The  Committee  will  now  stand  adjourned. 

[Whereupon,  at  12:09  p.m.,  the  Subcommittee  adjourned.] 
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Predicting  that  hundreds  of  courthouses  will  run  out  of 
space  within  a  decade,  the  Judiciary  has  convinced  Congress  to 
embark  upon  a  new  courthouse  construction  program  that  may  cost 
taxpayers  as  much  as  $10  billion.   There  are  many  more  courthouse 
projects  needed  than  there  are  taxpayer  dollars  to  pay  for  them, 
so  we  need  to  be  sure  that  our  construction  dollars  are  going 
where  they  are  needed  most. 

One  of  the  biggest  problems,  and  the  one  I  want  to 
concentrate  on,  is  that  the  two  key  agencies  overseeing  this 
construction  --  the  Administrative  Office  of  the  U.S.  Courts  and 
the  General  Services  Administration  (GSA)  --  have  had  extremely 
weak  systems  for  setting  priorities  among  specific  projects. 

In  a  hearing  last  week,  for  example,  the  Senate  Public  Works 
Committee  literally  pleaded  with  these  agencies  to  set  priorities 
among  the  projects  being  considered  for  Fiscal  Year  1995  and  1996 
funding.  The  Judiciary  reluctantly  agreed  to  try  to  prioritize 
these  projects,  but  it  is  unclear  even  now  when  the  rankings  will 
be  submitted.  Given  the  fact  that  FY95  is  already  over  and  FY96 
has  begun,  this  information  is  more  than  a  little  late. 

In  addition,  despite  a  1993  recommendation  by  the 
Judiciary's  own  panel  of  experts  and  repeated  requests  from 
Congress,  the  Judiciary  still  has  not  provided  a  usable  strategic 
plan  that  sets  construction  priorities  over  the  next  5  years. 
While  it  did,  in  September,  produce  a  5-year  listing  of  needed 
projects,  the  list  assumes  the  availability  of  much  more  money 
than  is  likely  to  be  provided  and  lists  more  projects  than  can 
reasonably  be  expected  to  be  built  --  43  in  one  year  alone. 

The  Judiciary  has  yet  to  step  up  to  the  bar  and  make  the 
tough  calls.   Clearly,  the  Judicial  Branch  has  the  information 
and  expertise  needed  to  guide  Congress  in  setting  courthouse 
priorities,  but  for  too  long  it  has  refused  to  say  which  court 
projects  are  more  urgent  than  others.   This  abdication  of 
responsibility  cannot  continue,  when  there  isn't  enough  to  go 
around  and  billions  of  taxpayer  dollars  are  at  stake. 

That's  not  to  say  Congress  isn't  part  of  the  problem.   We 
will  hear  today  how  Members  circumvent  the  procedures  that  the 
courts  and  GSA  have  set  up  to  ensure  a  rational  analysis  of 
construction  requests.   We  will  hear  how  Members  circumvent  our 
own  authorizing  committees  to  obtain  funds  for  courthouses 
benefiting  their  constituents.   But  it  is  difficult  to  fault 
Members  for  pushing  their  own  state's  projects  when  the  Judiciary 
has  itself  failed  to  identify  nation-wide  priorities. 
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Courthouse  construction  now  consumes  about  three-quarters  of 
the  federal  construction  budget.   It  represents  billions  of 
dollars  that  need  to  be  brought  under  control.   While  some  steps 
have  been  taken  in  the  last  two  years  to  do  just  that,  and  the 
Administrative  Office  and  GSA  deserve  praise  for  taking  them, 
more  needs  to  be  done. 

Most  importantly,  the  Administrative  Office  and  GSA  need  to 
move  rapidly  to  set  annual  and  5-year  priorities  for  courthouse 
construction  --  beginning  with  ranking  the  FY95  and  96  projects 
and  issuing  a  5-year  strategic  plan  Congress  can  use  to  guide  its 
funding  decisions. 

Court  budgets  are  being  squeezed  like  every  other  budget  in 
government.  There  isn't  and  won't  be  enough  to  go  around.  That's 
why  it  is  critical  that  effective  systems  are  put  into  place  now 
to  target  construction  dollars  where  they  are  most  needed. 
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FEDERAL  COURTHOUSE  CONSTRUCTION:   MORE  DISCIPLINED  APPROACH 
WOULD  REDUCE  COSTS  AND  PROVIDE  FOR  BETTER  DECISIONMAKING 

SUMMARY  STATEMENT  OF  J.  WILLIAM  GADSBY 
DIRECTOR,  GOVERNMENT  BUSINESS  OPERATIONS  ISSUES 

The  General  Services  Administration  (GSA)  has  begun  a  major 
courthouse  construction  initiative  that  could  cost  $10  billion 
over  the  next  10  to  15  years.   Of  the  estimated  200  projects  the 
judiciary  says  it  needs,  about  80  are  in  various  stages  of  design 
or  construction,  or  have  been  completed.  GAO's  review  of  this 
multi-billion-dollar  effort  was  made  at  the  request  of  several 
Members  of  Congress. 

Although  GSA  and  the  judiciary  have  processes  to  identify  needs 
and  to  propose  projects,  they  have  not  developed  and  implemented 
a  strategic  capital  investment  plan  that  (1)  puts  projects  in 
some  long-term  strategic  context,  (2)  sets  priorities  among 
competing  projects,  and  (3)  identifies  short-  and  long-term 
project  funding  needs.   Thus,  projects  other  than  those  proposed 
by  GSA  seem  equally  defensible.   This  Impedes  sound 
decisionmaking  and  can  result  in  the  substitution  or  addition  of 
projects  that  have  had  little  or  no  planning  or  evaluation. 
GAO's  review  Indicated  that  there  is  little  assurance  that  the  47 
new  courthouse  projects  Congress  funded  between  1992  and  1995 
were  fully  justified  or  of  the  highest  priority.   At  the  time 
these  47  projects  had  received  initial  funding,  for  example,  35 
had  not  been  approved  within  the  judiciary;  25  had  not  been 
requested  by  GSA;  and  33  had  not  been  approved  by  both  the  Senate 
and  House  Public  Works  Committees.   Further,  several  yet-unfunded 
projects  appeared  to  be  more  urgently  needed  than  some  funded 
projects. 

With  respect  to  project  costs,  GAO's  case  study  analysis  of  10 
courthouse  construction  projects  showed  that  decisionmakers  in 
GSA  and  the  judiciary  had  wide  latitude  in  making  choices  that 
significantly  affected  costs.   These  choices  were  made  under 
circumstances  in  which  budgets  or  designs  were  often  committed  to 
before  requirements  were  established,  design  guidance  was 
flexible,  and  systemic  oversight  was  limited.   The  result  was 
that  some  courthouses  had,  or  are  to  have,  more  expensive 
materials  or  costly  design  configurations  and  enhancements,  while 
others  had,  or  are  to  have,  more  cost-conscious  features.   These 
differences  had  a  major  impact  on  the  cost  of  building 
courthouses . 

GSA  and  the  judiciary  have  some  actions  under  way  aimed  at 
Improving  the  courthouse  construction  initiative.   Also,  Congress 
has  taken  several  actions,  including  holding  hearings  and  urging 
the  judiciary  to  prioritize  projects.   GAG  is  making 
recommendations  to  GSA,  the  judiciary,  and  Congress  to  further 
improve  courthouse  construction  planning,  enhance  decisionmaking, 
and  reduce  costs. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

We  welcome  this  opportunity  to  appear  before  you  today  to  discuss 
the  results  of  our  recently  completed  work  on  federal  courthouse 
construction.   As  you  know,  the  General  Services  Administration 
(GSA),  In  response  to  the  judiciary's  growing  space  needs,  has 
begun  a  major  courthouse  construction  initiative  that  could  cost 
$10  billion  over  the  next  10  to  15  years.   Because  of  the 
significant  amount  of  money  Involved  and  concerns  that  some  new 
courthouses  may  not  be  needed  or  are  too  expensive,  we  were  asked 
by  eight  Members  of  Congress  to  review  this  initiative.   These 
Members  are  Senators  Baucus,  Cohen,  Dorgan,  Glenn,  Kerrey,  and 
McCain  and  Representatives  Duncan  and  Istook.   In  August  1995, 
Congressman  Shuster,  Chairman  of  the  House  Committee  on 
Transportation  and  Infrastructure,  and  Congressman  Gllchrest, 
Chairman  of  the  Subcommittee  on  Public  Buildings  and  Economic 
Development  asked  to  be  added  as  requestors  for  this  work. 

My  testimony  focuses  primarily  on  three  areas:   (1)  the  approach 
for  meeting  federal  courthouse  needs,  (2)  the  controls  and 
oversight  over  courthouse  construction  design  and  cost,  and  (3) 
the  current  efforts  to  improve  this  multi-billlon-dollar 
initiative.   Our  observations  are  based  on  an  analysis  of  data  on 
the  47  new  courthouse  construction  projects  that  were  funded 
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between  fiscal  years  1992  and  1995;'  detailed  case  studies  of  10 
courthouse  projects--ln  Miami,  FL;  Kansas  City,  KS;  Shreveport, 
LA;  Boston,  MA;  Minneapolis,  MN;  St.  Louis,  MO;  Newark,  NJ;  Reno, 
NV;  New  York,  NY;  and,  Alexandria,  VA--that  were  either  In 
design,  construction,  or  had  recently  been  completed  at  the 
beginning  of  our  review;  and  numerous  discussions  with  officials 
from  GSA,  the  judiciary.  Including  the  Administrative  Office  of 
the  U.S.  Courts  (AOC),  the  Office  of  Management  and  Budget  (0MB), 
and  representatives  of  architectural  and  engineering  (A/E)  firms 
involved  in  the  10  courthouse  projects.   The  information 
presented  on  the  10  projects  was  developed  on  the  basis  of 
discussions  with  and  documents  obtained  from  GSA  and  A/E 
officials  specifically  responsible  for  each  of  the  projects. 
Appendix  I  discusses  our  objectives,  scope,  and  methodology  in 
greater  detail. 

Before  I  present  specific  observations  on  each  of  the  areas  we 
reviewed,  I  would  like  to  provide  some  background  Information  on 
the  courthouse  construction  initiative. 


^Recent  legislation  rescinded  all  funding  for  1  of  these  projects 
and  a  portion  of  funding  for  14  others  (P.L.  103-329,  dated 
September  30,  1994,  and  P.L.  104-19,  dated  July  27,  1995).   In 
total,  about  $85  million  was  rescinded  from  15  of  the  47 
projects. 
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BACKGROUND 


In  1988,  to  determine  where  new  and  additional  space  was  needed, 
the  Judicial  Conference  of  the  United  states  directed  each  of  the 
94  judicial  districts  to  develop  long-range  plans  for  their  space 
needs  with  assistance  from  AOC,  which  is  the  administrative  arm 
of  the  judiciary.   AOC  developed  a  process  to  predict  long-range 
court  space  needs  on  the  basis  of  projected  caseloads  and 
staffing  levels.^   To  date,  AOC  has  provided  each  judicial 
district  with  planning  guidance  in  developing  5-,  10-,  20-,  and 
30-year  space  need  projections.   According  to  the  judiciary's 
established  process,  each  district's  plan  is  to  be  approved  by 
the  responsible  chief  district  judge,  and  needs  for  individual 
projects  are  to  be  approved  by  each  district's  circuit  judicial 
council.   Circuit  judicial  councils  consist  of  the  chief  judge  of 
the  circuit  and  an  equal  number  of  appellate  and  district  judges. 
These  councils  manage  caseloads  and  carry  out  related 
administrative  responsibilities.   The  judiciary  is  to  request  new 
courthouse  projects  from  GSA  on  the  basis  of  this  planning 
process . 


^We  Issued  a  separate  report  on  AOC's  planning  process  entitled 
FEDERAL  JUDICIARY  SPACE;   Lonq-Ranqe  Planning  Process  Needs 
Revision  (GAO/GGD-93-132,  Sept.  28,  1993).   In  May  1994,  we 
testified  before  the  Senate  Committee  on  Governmental  Affairs  on 
the  judiciary's  actions  In  response  to  that  report.   See  FEDERAL 
JUDICIARY  SPACE;   Progress  Is  Being  Made  To  Improve  The  Lonq- 
Ranqe  Planning  Process  (GAO/T-GGD-94-146,  May  4,  1994). 
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As  of  September  1994,  the  judiciary  had  identified  approximately 
200  of  731  existing  court  facilities  as  "out  of  space"  within  the 
next  10  years.   Of  these  200  facilities  with  additional  space 
needs,  80  are  in  various  stages  of  planning  or  construction,  or 
have  been  completed.   Funding  required  to  construct  these  200 
facilities  is  estimated  by  GSA  and  AOC  to  be  about  $10  billion. 
As  the  government's  principal  real  estate  agent,  GSA  is 
responsible  for  planning,  acquiring,  and  managing  courthouse 
facilities.   GSA  uses  the  district  courts'  10-year  space 
projections  to  develop  requests  for  both  new  courthouse 
construction  and  expansion  of  existing  court  facilities. 

GSA  requests  funding  for  courthouses  and  other  federal  building 
capital  Investment  projects  as  part  of  the  president's  annual 
budget  request  to  Congress--these  costs  are  financed  by  the 
Federal  Buildings  Fund.'  Under  section  7(a)  of  the  Public 
Buildings  Act  of  1959,  as  amended,  GSA  is  required  to  submit  to 
the  Senate  and  House  Public  Works  Committees  detailed  project 
descriptions,  called  prospectuses,  that  contain  project  cost 
estimates  and  justifications.   Prospectuses  are  required  for 
projects  that  exceed  a  prospectus  threshold  that  is  specified  In 
the  act  and  has  been  Indexed  upward  over  the  years  by  GSA.   The 
threshold  was  $1.67  fflllllon  for  fiscal  year  1995  projects. 


'GSA  also  received  congressional  approval  to  fund  a  limited 
number  of  construction  projects  through  the  Federal  Financing 
Bank  (FFB).   FFB  was  created  to  reduce  the  cost  of  federal  and 
federally  assisted  borrowing  from  the  public  and  to  assure  that 
such  borrowings  are  financed  in  a  manner  least  disruptive  of 
private  financial  markets  and  Institutions. 
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The  statute  further  provides  that  the  Senate  and  House  Public 
Works  Committees  should  review  and  approve  individual  projects 
before  funding  is  obtained.   In  response  to  requests  from 
Congress  based  on  section  11(b)  of  the  Public  Buildings  Act  of 
1959,  as  amended,  GSA  also  submits  reports  to  Congress  that 
identify  future  projects  in  specified  locations.   These  section 
11(b)  reports  are  to  contain  the  same  information  as 
prospectuses;  however,  they  differ  from  prospectuses  in  that  they 
generally  do  not  correspond  to  or  support  GSA  requests  for 
funding  as  part  of  the  president's  budget.   In  fact,  while  GSA's 
11(b)  reports  contain  a  statement  of  need,  most  11(b)  reports  do 
not  identify  the  appropriate  future  year  for  project  funding,  and 
the  cost  estimates  they  contain  are  not  fully  defined. 

Once  projects  are  funded  by  Congress,  GSA  contracts  with  private 
sector  firms  for  design  and  construction  work.   In  designing 
courthouses,  GSA  relies  heavily  on  the  standards  and  guidance  of 
the  U.S.  Courts  Design  Guide,  which  was  developed  by  the 
judiciary.   The  Guide  specifies  the  judiciary's  criteria  for 
designing  new  court  facilities.   According  to  the  Guide, 
courthouse  facilities  "should  be  monumental  in  design  expressing 
solemnity,  stability,  integrity,  rigor  and  fairness  in  the 
Federal  Judicial  system,  and  provide  a  civic  presence  through 
continuity  with  the  American  architectural  heritage  of  public 
buildings  and  courthouses."  GSA  also  relies  on  its  standard 
guidance  for  constructing  federal  office  buildings. 
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Federal  courthouses  are  substantially  different  from  most  federal 
office  buildings.   Courthouses  have  unique  features,  such  as 
higher  ceilings  for  courtrooms,  special  finishes  for  courtrooms 
and  judges'  chambers,  elaborate  security  systems,  and  prisoner 
circulation  and  holding  cells.   These  features  tend  to  make 
courthouses  more  expensive  to  build.   According  to  GSA,  for 
example,  a  mid-rise  courthouse  built  in  1993  cost  at  least  $44 
per  gross  square  foot  more  to  build  than  a  comparably  sized 
federal  office  building,  which  was  estimated  to  cost  $116  per 
gross  square  foot. 

LACK  OF  STRATEGIC  PLANNING  IMPEDED 
EFFECTIVE  REVIEW  AND  OVERSIGHT 

Although  this  major  courthouse  construction  initiative  began  In 
the  late  1980s,  there  has  not  been  and  still  Is  not  a 
comprehensive  strategic  plan  to  facilitate  and  guide 
congressional  decisionmaking.   Both  GSA  and  the  judiciary  have 
planning  processes  to  identify  courthouse  construction  needs  but 
have  yet  to  develop  a  capital  investment  plan  that  ( 1 )  puts 
individual  projects  in  some  long-term  strategic  context,  (2)  sets 
priorities  eunong  competing  proj'ects,  and  (3)  identifies  short- 
and  long-term  project  funding  needs.  As  we  noted  in  our  past 
work,  absent  this  information.  Congress  has  little  practical 
choice  but  to  consider  projects  individually.  And  since  there  is 
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no  articulated  rationale  or  justification  in  a  long-term 
strategic  context  for  GSA's  proposed  projects,  other  projects  can 
seem  just  as  defensible.   As  shown  by  our  review,  these 
circumstances  can  facilitate  the  substitution  or  addition  of 
projects  for  which  there  has  been  little  or  no  planning  or 
evaluation. 

Our  analysis  of  the  47  new  courthouse  construction  projects 
funded  between  fiscal  years  1992  and  1995  showed  that  Congress 
provided  initial  funding  for  many  of  them  before  the  judiciary's 
planning  and  oversight  process  was  completed,  without  GSA  funding 
requests  or  prospectuses,  and  before  projects  were  approved  by 
the  House  and  Senate  Public  Works  Committees.   Let  me  summarize 
the  results  of  this  analysis: 

Related  to  the  judiciary's  planning  and  oversight  process: 

Twenty-two  of  the  47  projects  received  initial  funding 
before  chief  district  judges  approved  the  long-range 
facility  plans  Identifying  court  space  needs  in  districts 
where  these  projects  are  located.  Although  some  of  these 
projects  received  Initial  funding  during  the  early  stages  of 
the  judiciary's  planning  process,  13  of  the  47  projects — 9 
of  which  received  additional  funding  in  1994  or  1995--are  in 
districts  that  still  lacked  approved  plans  as  of  the  end  of 
our  review. 
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Thirty-five  projects  received  initial  funding  before  circuit 
judicial  councils  formally  approved  a  need  for  them. 
Although  these  councils  eventually  approved  a  need  for  11  of 
these  projects,  24  still  had  not  been  approved  as  of  the  end 
of  our  review. 

Although  AOC  has  undertaken  a  vigorous  effort  to  provide  each  of 
the  94  judicial  districts  with  guidance  for  assessing  and 
projecting  space  needs,  GSA  and  AOC  acknowledged  that  some 
projects  were  funded  before  these  needs  assessments  were 
completed.  AOC  and  GSA  also  recognized  the  importance  of  circuit 
judicial  council  approvals,  and  the  judiciary  has  made  the 
circuits  aware  of  their  critical  role  in  approving  projects. 
Furthermore,  starting  in  January  1993,  GSA  established  a  policy 
of  no  longer  considering  the  judiciary's  requests  for  individual 
projects  unless  related  long-range  plans  had  been  approved  by 
chief  district  judges  and  the  need  for  individual  projects  had 
been  approved  by  the  circuit  judicial  councils. 

Similarly,  numerous  projects  were  not  fully  subjected  to  GSA's 
planning  process.   For  example: 

Congress  provided  initial  funding  for  25  of  the  47  projects 
without  the  benefit  of  GSA  prospectuses  that  correspond  to 
and  support  GSA  funding  requests  and  justify  project  scopes 
and  costs. 
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Eleven  of  these  25  projects  received  Initial  funding  on  the 
basis  of  GSA  11(b)  reports  recommending  construction  in 
future  years.   These  11(b)  reports  contained  only 
preliminary  cost  estimates  and  did  not  correspond  to  GSA 
requests  for  funding. 

The  remaining  14  projects  received  initial  funding  without 
GSA  prospectuses  or  11(b)  reports--on  the  basis  of  what 
appeared  to  be  informal  communication  among  officials  from 
the  judiciary,  GSA,  and  Congress  using,  for  example,  cost 
estimates  provided  by  GSA  regional  offices  or  AOC. 
Therefore,  there  was  less  assurance  that  these  projects  were 
the  highest  priority  or  that  estimated  costs  were 
reasonable. 

In  total.  Congress  provided  about  $2  billion  for  these  47 
projects — over  $800  million  of  this  funding  was  appropriated 
without  GSA  funding  requests.   This  $800  million  was 
provided  for  the  25  projects  Congress  initiated  and  as 
supplemental  funding  for  4  of  the  projects  that  received 
initial  funding  on  the  basis  of  GSA  requests. 

Finally,  our  analysis  showed  that  33  of  the  47  projects  received 
initial  funding  before  they  were  approved  by  both  the  Senate  and 
House  Public  Works  Committees.   Twenty  of  these  projects  were 
subsequently  approved  by  both  of  these  Committees  after 
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appropriations  were  provided.   However,  as  of  the  end  of  our 
review,  9  projects  had  been  approved  by  only  1  of  these 
Committees  and  4  projects  had  not  been  approved  by  either 
Committee.   Therefore,  the  responsible  oversight  Committees  did 
not  have  the  opportunity  to  systematically  and  thoroughly 
consider  the  relative  urgency,  merits,  and  costs  of  these 
projects  before  Congress  initially  funded  them. 

I  would  like  to  stress,  at  this  point,  that  if  all  the  projects 
had  been  approved  by  the  Public  Works  Committees  and  likewise  had 
been  fully  subjected  to  the  .judiciary's  and  GSA's  planning 
processes,  better  oversight  would  have  occurred  and  Congress 
would  have  had  better  information  to  assure  Itself  that  projects 
were  justified.   As  we  have  reported  in  the  past,  however,  GSA's 
annual  funding  requests  and  related  prospectuses  have  not 
presented  projects  within  a  long-term  strategic  context  and  have 
not  provided  an  adequate  rationale  for  the  relative  priority  of 
proposed  projects  or  why  those  projects  should  be  funded  Instead 
of  others.   In  addition,  the  judiciary  has  yet  to  use  specific 
criteria  for  prioritizing  courthouse  needs,  which,  coupled  with  a 
strategic  plan,  are  critical  to  making  sound,  major  capital 
investment  declalons.   As  a  result.  Congress  continues  to  be  at  a 
disadvantage  In  determining  which  projects — whether  initiated  on 
the  basis  of  prospectuses,  11(b)  reports,  or  informal 
communication — are  the  highest  priority. 
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Given  this  situation,  we  too  were  at  the  same  disadvantage.   That 
is,  we  were  unable  to  definitively  determine  whether  these  4  7 
projects  were  needed  more  than  others.   Nonetheless,  AOC  data 
indicated  the  following: 

Several  yet-unfunded  locations  had  more  severe  operational 
inefficiencies  or  security  shortfalls  than  some  funded 
locations. 

At  least  12  projects  were  funded  before  court  facilities  in 
those  locations  were  out  of  space;  1  of  these  projects  was 
not  among  the  estimated  200  the  judiciary  said  it  needs.   In 
contrast,  dozens  of  other  yet-unfunded  locations  have  been 
out  of  space  since  1990  or  1991. 

Senior  GSA  and  AOC  officials  both  acknowledged  that  there  were 
other  projects  that  were  more  urgently  needed  than  courthouses 
that  were  funded  and  that  the  current  funding  process  does  not 
adequately  identify  or  prioritize  critical  projects.   In 
addition,  GSA  officials  said  that  they  often  had  other  needed 
projects  that  they  were  better  prepared  to  construct  than  funded 
projects  that  had  not  been  subjected  to  the  established  review 
and  oversight  process. 

GSA  and  the  judiciary  have  recently  initiated  efforts  to  improve 
the  project  identification  and  funding  processes.  These  efforts, 
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which  I  will  discuss  in  more  detail  later,  are  in  the  early 
stages  of  development  and  are  aimed  at  developing  specific 
criteria  for  project  prioritization  and  formulating  a  rolling  5- 
year  plan  of  projects  for  congressional  decisionmaking.   In 
addition  to  these  efforts  by  GSA  and  the  judiciary.  Congress  has 
held  hearings  and  legislation  has  been  proposed  aimed  at 
controlling  costs  and  improving  information  for  decisionmaking. 

The  lack  of  an  overall  strategic  plan  and  defensible  priority- 
setting  system  to  guide  courthouse  decisionmaking  is  further 
complicated  by  unresolved  questions  about  whether  the  judiciary 
has  a  valid  need  for  all  the  courtrooms  being  planned  and  built. 
According  to  the  U.S.  Courts  Design  Guide,  one  trial  courtroom  is 
generally  required  for  every  district  judge.   The  former  Chairman 
of  the  Judicial  Conference's  Security,  Space  and  Facilities 
Committee  told  us  that  judges  need  their  own  courtroom  for  such 
reasons  as  the  impact  of  courtroom  availability  on  settlement 
negotiations  and  the  inability  to  predict  the  length  of  trials. 
However,  the  judiciary  does  not  have  readily  available  data  on 
how  frequently  individual  courtrooms  are  actually  used. 

The  judiciary  recognizes  the  need  to  examine  courtroom  usage  and 
is  studying  whether  courtroom  sharing  would  negatively  affect  the 
judiciary's  ability  to  dispense  justice.   An  AOC  official  told  us 
that  a  report  on  courtroom  utilization  is  now  being  prepared  and 
that  AOC  expects  to  have  it  completed  and  reviewed  by  the 
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Judicial  Conference  in  1996.   If  the  judiciary  can  find  ways  to 
reduce  the  number  of  courtrooms  needed,  substantial  savings  would 
result  because  courtrooms  are  expensive  to  build. 

LIMITED  CONTROLS  AND 
OVERSIGHT  OVER  COURTHOUSE 
CONSTRUCTION  COSTS 

A  primary  reason  for  the  variance  in  construction  costs  among 
courthouses  was  that  responsible  project  officials — GSA  project 
managers  and  the  judiciary — had  wide  latitude  in  making  choices 
about  the  location,  design,  construction,  and  finishing  of 
courthouse  projects.   These  choices  were  made  under  circumstances 
in  which  budgets  or  designs  were  often  committed  to  before 
requirements  were  established,  design  guidance  was  flexible,  and 
systemic  oversight  was  limited.   The  result  of  these  choices  was 
that  individual  projects  had  substantial  differences  in  their 
features  and  finishes,  which  had  a  major  impact  on  the  cost  of 
building  courthouses. 

We  recognize,  like  GSA  and  AOC,  that  courthouses  should  not  be 
"cookie-cutter"  projects  and  that  decisionmakers  need  flexibility 
to  design  and  construct  courthouses.  We  also  recognize  that  In 
some  instances,  costly  features  may  be  justifiable  because  of 
life  cycle  cost  considerations  or  other  factors  such  as 
architectural  requirements.   However,  we  also  believe  that 
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flexibility  in  the  process  can  and  should  be  better  managed.   The 
substantial  unevenness  among  projects  being  built  across  the 
country  raises  questions  about  whether  scarce  resources  are  being 
used  effectively. 

Limited  records  and  the  unique  nature  of  each  courthouse 
construction  project  we  reviewed  in  detail  did  not  allow  us  to 
definitively  compare  and  contrast  the  full  range  of  choices  made 
concerning  individual  project  features  and  finishes.   Likewise, 
the  collective  influence  of  such  factors  as  building  design, 
size,  height,  market  conditions  at  the  time  of  contract  award, 
and  the  ratio  of  court  space  to  noncourt  space  limited  our 
ability  to  specifically  determine  why  estimates  varied  on  the 
cost  per  square  foot  of  each  project.   As  shown  in  appendix  II, 
GSA'B  projections  on  the  cost  to  complete  construction  for  7  of 
the  10  projects  ranged  from  $111  to  $171  per  square  foot,  with 
Foley  Square  at  $235  per  square  foot,  after  GSA  adjusted 
estimated  construction  cost  data  to  January  1995  and  adjusted  for 
differences  in  location  and  seismic  conditions.* 


^Estimated  construction  cost  data .were  not  available  for  two  of 
the  projects,  the  Miami  courthouse  and  the  St.  Louis  courthouse. 
The  Mieuni  courthouse,  which  was  constructed  using  city  and 
Federal  Financing  Bank  funds,  is  a  leased  building  and  GSA's 
Central  Office  did  not  have  estimated  construction  cost  data. 
For  the  St.  Louis  project,  the  construction  contract  had  not  been 
awarded  at  the  time  of  our  review  and  cost  information  was 
procurement-sensitive . 
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Nonetheless,  after  discussions  with  A/E  firms  and  GSA  project 
officials,  we  were  able  to  Identify  how  some  decisions  about 
finishes,  features,  and  site  characteristics  influenced  the  cost 
per  square  foot  differences  we  observed.   These  decisions,  along 
with  such  factors  as  building  size  and  location,  also  affected 
the  overall  cost  of  each  project  in  our  sample.   According  to  GSA 
estimates,  total  project  costs  for  8  of  the  10  projects  ranged 
from  about  $31  million  for  the  Shreveport,  LA,  courthouse  to  over 
$400  million  for  the  Foley  Square  courthouse  in  New  York  City.   I 
want  to  emphasize  that  the  following  examples  are  presented  to 
illustrate  the  differences  in  courthouse  projects  that  flowed 
from  the  existing  process  and  substantially  influenced  costs. 

Our  first  observation  concerns  differences  in  the  types  and  use 
of  Interior  and  exterior  finishes  among  the  10  courthouses  we 
exeunined.   For  interior  construction,  which  includes  interior 
finishes,  GSA's  estimated  construction  cost  data  for  8  of  the  10 
courthouses  indicated  that  these  projects  ranged  from  an  adjusted 
$19  to  $68  per  square  foot.   Our  work  and  discussions  with  A/E 
firms  and  GSA  project  officials  showed  that: 

The  Boston  courthouse  is  to  have  courtrooms  finished  in 
English  Brown  Oak  wainscot  veneer  paneling;  drywall  above 
the  wainscot  and  on  the  celling  with  hand-painted  stenciling 
valued  at  about  $700,000;  and  veneer  and  solid  wood 
bookcases  behind  each  judge's  bench.   Each  district 

15 


78 


courtroom  at  the  Foley  Square  (NY)  courthouse  has  one  of 
four  types  of  wood  veneer  paneling- -mahogany,  cherry, 
American  oak,  or  walnut--installed  from  floor  to  ceiling, 
which,  according  to  GSA,  cost  about  $5  million  more  than 
using  wood  wainscot  paneling. 

By  comparison,  district  courtrooms  in  the  Kansas  City, 
Shreveport,  and  Minneapolis  courthouses  have,  or  are  to 
have,  less  costly  wood  wainscot  paneling  with  fabric-covered 
acoustical  pcinels  on  the  upper  walls.   None  of  the 
courthouses  other  than  Boston  have,  or  are  planned  to  have, 
bookcases  behind  judges'  benches. 

The  interior  lobby  walls  and  public  corridors  of  several 
courthouses  have  or  are  to  have  expensive  materials.   For 
example,  the  lobby  and  public  corridors  of  the  Foley  Square 
courthouse  have  full-height  white  Vermont  marble  panels. 
The  building's  interior  stonework  is  valued  at  over  $5 
million.   Furthermore,  the  main  lobby  of  the  Reno  courthouse 
is  to  have  granite  walls  and  granite  flooring  costing  over 
$800,000.   The  main  lobby  and  courtroom  floor  lobbies  of  the 
Shreveport  courthouse  were  planned  to  have  wood  and  vinyl 
wall  coverings  and  terrazzo  floors.   The  main  lobby  was 
later  upgraded  to  have  limestone  walls  and  granite  floors, 
and  the  courtroom  floor  lobbies  were  upgraded  to  granite. 
The  wood  and  vinyl  walls  would  have  cost  about  $32,000, 
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whereas  the  limestone  walls  cost  over  $165,000.   The 
terrazzo  floors  would  have  cost  about  $109,000,  whereas  the 
granite  floors  cost  almost  $400,000.   The  Kansas  City  and 
Newark  courthouses  are  also  examples  where  expensive  lobby 
finishes  were  used. 

In  contrast,  the  Boston  courthouse  is  to  have  lobby  walls 
using  brick  and  painted  drywall,  which,  according  to  the  GSA 
project  official,  are  less  expensive  building  materials  than 
marble,  granite,  or  limestone. 

The  exterior  walls  of  the  Foley  Square  courthouse  are 
primarily  granite — one  of  the  more  costly  exterior  materials 
available.   By  contrast,  Shreveport,  St.  Louis,  Reno, 
Newark,  Minneapolis,  Kansas  City,  and  Miami  all  have,  or  are 
to  have,  less  costly  precast  concrete  or  glass  fiber 
reinforced  concrete  on  most  of  their  exterior  walls.   The 
Alexandria  and  Boston  courthouses  exterior  walls  are  mostly 
brick,  which,  according  to  the  A/E  firms,  is  also  less 
costly  than  stone. 

Our  discussions  with  A/E  firms  and  GSA  project  officials  also 
showed  that  choosing  certain  sites  for  construction  could  have  a 
substantial  impact  on  the  cost  of  construction,  even  though  these 
sites  may  have  been  the  least  expensive  choice  at  the  time 
decisions  were  made.   For  instance: 
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The  Boston  courthouse  is  being  built  on  the  waterfront  at 
Boston  harbor.   The  site  will  require  additional 
construction  costs  for  (1)  extensive  waterproofing  and 
windbracing  for  the  building,  (2)  arches  in  the  bottom  floor 
of  the  building  to  minimize  the  blocking  of  the  harbor  view, 
(3)  a  $1.6  million  pier  and  floating  dock  to  accommodate 
Coastal  Zone  Management  Act  requirements,  and  (4)  a  2-acre 
"harbor  park"  around  the  exterior  of  the  building  that  is 
projected  to  cost  about  $3.4  million. 

The  Foley  Square  courthouse  is  located  on  a  small,  oddly 
shaped  parcel  of  land  in  Manhattan  that  was  costly  to  build 
on  because  it  did  not  allow  a  more  efficient  design 
configuration.   Moreover,  GSA  paid  $3.2  million  to  remove 
contaminated  soil  from  the  site  and  $1.5  million  to  dewater 
the  site,  which  was  once  a  natural  pond. 

The  St.  Louis  courthouse  is  to  be  built  on  an  urban  parcel 
of  land.   The  site,  coupled  with  future  expansion 
requirements,  limited  the  A/E's  design  flexibility  because 
it  allowed  only  a  high-rise  building.   Generally,  a  high- 
rise  building  is  more  costly  because  it  requires  increased 
costs  for  such  things  as  elevators,  the  superstructure,  and 
mechanical  systems.   In  addition,  the  slope  of  the  site  also 
required  the  A/E  to  design  a  more  costly  "split-level" 
lobby. 
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In  contrast,  according  to  the  A/E  firm,  the  site  for  the 
Shreveport  courthouse  was  both  physically  and 
environmentally  clean  and  was  easy  to  build  on. 

Finally,  our  work  also  showed  different  choices  about  building 
features,  such  as  multipurpose  courtrooms,  indoor  parking,  and 
firing  ranges.   For  example: 

The  Foley  Square  courthouse  has  a  large  multipurpose 
courtroom  with  a  high  level  of  finishes  and  features  that 
cost  about  $5.2  million  to  complete.   The  courtroom,  which 
is  to  be  used  for  ceremonies,  appeals,  and  large 
multidefendant  trials,  has  a  three-tiered  bench  that  seats 
48  judges.   The  courtroom  Is  5,300  square  feet — 1-3/4  times 
larger  than  the  U.S.  Courts  Design  Guide  3,000  square  feet 
standard. 

In  contrast,  at  most  of  the  other  courthouses  in  our  seunple, 
large  district  or  appellate  courtrooms  will  also  be  used  or 
are  planned  to  be  used  for  multiple  purposes,  including 
cerenonies.   However,  these  courtrooms  generally  conform 
with  Design  Guide  size  standards  and  are  finished  similar  to 
the  other  courtrooms  in  their  respective  courthouses.   For 
exeunple,  the  planned  appellate  courtroom  in  the  Boston 
courthouse,  which  will  be  used  for  ceremonies,  is  about 
2,400  square  feet.   On  the  other  end  of  the  spectriim,  Newark 
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uses  its  jury  assembly  room  for  naturalization  proceedings — 
one  of  the  purposes  identified  for  multipurpose-type 
courtrooms . 

Most  of  the  courthouses  we  examined  were  designed  to  provide 
district  judges  with  courtroom,  chamber,  and  library  space. 
However,  in  Kansas  City,  district  judges  agreed  to  reduce 
their  space  requirements  by  sharing  a  library,  thereby 
reducing  the  need  for  individualized  library  space.   In  St. 
Louis,  the  judges  agreed  to  try  courtroom  sharing  in  the 
future  and  made  this  decision  to  help  reduce  construction 
costs.   In  contrast,  the  Alexandria  courthouse  will  have  1 
finished  courtroom  that  is  projected  to  remain  unassigned 
for  17  years. 

The  Alexandria,  Minneapolis,  St.  Louis,  and  Foley  Square 
courthouses  all  have  large  underground  parking  facilities 
with  at  least  228  spaces,  which  affects  the  overall  costs  of 
these  projects.   In  fact,  the  Foley  Square  courthouse  has  a 
parking  level,  valued  at  about  $5  million,  that  was  built 
for  the  municipal  government,  which  no  longer  plans  to  use 
this  parking  space.  Underground  parking  is  an  expensive 
feature,  and,  according  to  the  Design  Guide,  underground 
spaces  should  be  limited  to  critical  functions,  such  as 
providing  security  for  judges  and  their  staff.   The  other 
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courthouses  have  or  are  planned  to  have  about  100  or  fewer 
underground  parking  spaces . 

The  St.  Louis  and  Minneapolis  courthouses  are  to  have  space 
for  indoor  firing  ranges,  which  will  result  in  additional 
construction  costs.   In  contrast,  the  other  courthouses  do 
not,  or  they  are  not  being  designed  to,  have  space  for 
firing  ranges.   A  firing  range  was  originally  planned  for 
the  Alexandria  courthouse,  but  it  was  not  built  because  of 
inadequate  space  and  the  close  proximity  to  a  municipal 
firing  range.   Meanwhile,  the  Minneapolis  courthouse  firing 
range  is  being  built  even  though  there  are  several  nearby 
firing  ranges  available  to  the  Marshals  Service.   In 
general,  firing  ranges  are  very  costly  because  they  require 
special  isolation  due  to  noise,  pollutants,  and  security. 

As  these  examples  illustrate,  some  courthouse  projects  have  or 
plan  to  have  more  costly  features  than  others. 

Some  Reasons  Why  Ma lor 
Differences  Occurred 

As  I  Indicated  earlier,  one  of -the  reasons  for  differences  from 
courthouse  to  courthouse  such  as  those  that  we  observed  among  the 
10  projects  was  that  premature  budgets  or  design  commitments  gave 
local  decisionmakers  wide  latitude  to  make  choices  about  such 
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factors  as  finishes,  features,  and  sites,  which  had  a  major 
impact  on  costs.   GSA  officials  have  acknowledged  that  courthouse 
construction  projects--including  prospectus  projects--have  been 
approved  or  designed  on  the  basis  of  preliminary  cost  estimates 
rather  than  on  a  clear  statement  of  project  requirements.   This 
is  clearly  the  case  for  11(b)  projects  and  those  that  were  funded 
on  the  basis  of  informal  communication. 

GSA  officials  have  recognized  that  preliminary  project  budgets 
can  be  imprecise.   In  March  1994,  GSA  issued  the  results  of  its 
Time  Out  and  Review  initiative  during  which  GSA  regional  and 
headquarters  staff  were  asked  to  reexamine  192  major 
construction,  modernization,  and  leasing  projects,  including 
courthouse  construction  projects,  to  move  from  what  was  called  "a 
'comfortable  budget'  perspective  to  one  that  valued  the  least 
costly,  satisfactory  alternative."  As  a  result  of  this  Time  Out 
and  Review  exercise,  GSA's  recent  projections  identified  about 
$324  million  in  savings  from  43  courthouse  construction  projects. 

GSA  is  also  trying  to  better  conceptualize  proposed  projects  and 
set  realistic  budgets  before  requesting  project  funding.   Under 
its  new  enhanced  Prospectus  Development  Study  (PDS)  concept,  GSA 
plans  to  bring  the  A/E  hired  to  design  the  courthouse  into  the 
design  process  at  the  outset  of  project  development  so  that  the 
A/E  can  play  a  significant  role  in  developing  the  building 
concept,  generally  before  project  funding — a  practice  not  usually 
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followed  in  the  past.   GSA  also  expects  that  the  enhanced  PDS 
will  provide  the  basis  for  more  accurate  project  cost  estimates 
before  projects  go  forward  for  approval  and  funding. 

Another  reason  for  differences  is  flexible  design  guidance  that 
allows  considerable  latitude  for  interpretation  of  what  types  of 
features  and  finishes  are  acceptable  for  a  courthouse. 
Courthouse  construction  projects  are  designed  and  constructed  on 
the  basis  of  numerous  written  standards  and  guidelines,  including 
(1)  the  U.S.  Courts  Design  Guide,  which  provides  information  to 
plan,  program,  and  design  a  federal  judicial  facility;  and  (2) 
GSA's  Facilities  Standards,  which  provide  guidance  for  the  design 
and  engineering  of  federal  buildings. 

Our  examination  of  more  recent  versions  of  the  Courts  Design 
Guide  showed  that  cost  differences  can  occur  because  the  Guide 
tends  to  be  prescriptive  for  things  like  courtroom  celling  height 
and  size,  but  flexible  on  things  like  the  types  of  finishes  to  be 
used.^  According  to  the  Guide,  the  examples  used  represent  "a 
quality  standard  or  benchmark"  that  is  not  Intended  to  "dictate 
specific  design  solutions  or  treatments."  As  a  result, 
declsionoakers  are  able  to  choose  a  range  of  materials — from 
basswood  veneer  to  the  more  costly  cherry  or  English  Brown  Oak 


'During  our  review,  we  noted  that  the  10  courthouses  were 
designed  in  accordance  with  various  versions  of  the  Guide 
depending  on  when  the  project  was  started.   In  some  instances — 
such  as  the  Boston  courthouse — different  versions  of  the  Guide 
<ere  used  on  the  same  project. 
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veneers--that  may  cover  half  a  wall  or  an  entire  wall.   With 
respect  to  the  use  of  the  Courts  Design  Guide,  our  examination 
and  discussions  with  GSA  project  officials  and  A/E  firms 
indicated  that  the  Guide  was  subject  to  interpretation--some 
project  officials  used  the  Guide  as  a  minimum  standard,  while 
another  used  it  as  a  maximum  standard.   Further,  the  language  in 
the  Courts  Design  Guide  calls  for  circuit  judicial  council 
approval  for  "significant"  departures  from  the  Guide,  but  it  also 
encourages  a  broad  tenant-based  interpretation  of  its  standards 
and  specifically  states  that: 

"The  Guide  should  be  interpreted  to  at  all  times  favor  the 
needs  of  the  user  of  the  space." 

The  GSA  guidance  is  also  flexible.   For  exeunple,  GSA  guidance 
calls  for  "superbly  crafted  finishes  and  details"  in  public 
entrance  lobbies.   However,  it  does  not  specify  the  types  and 
quantities  that  meet  those  criteria  allowing  decisionmakers  the 
opportunity  to  choose  more  costly  or  less  costly  materials.   For 
example,  in  Foley  Square,  GSA  used  floor  to  celling  white  marble 
in  the  main  lobby  and  carried  the  marble  motif  to  each  elevator 
lobby  throughout  the  building.   By  comparison,  GSA  used  drywall, 
wood,  and  agglomerate  marble  highlights  to  finish  the  lobby  of 
the  Alexandria  courthouse,  which,  according  the  project  officer, 
was  less  expensive  than  using  marble. 
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The  Independent  Courts  Building  Program  Panel  was  established  by 
GSA  and  AOC  to  evaluate  the  courthouse  construction  initiative. 
The  Panel--comprised  of  architects,  engineers,  contractors,  and 
developers  involved  in  major  federal  courthouse  projects--found 
that  existing  guidance  for  designing  courthouses,  more 
specifically,  interpretation  of  the  guidance,  could  be  a  concern. 
Among  other  things,  the  Panel  found  that  the  standardized 
guidelines  are  interpreted  differently  by  each  region,  which  not 
only  makes  comparison  of  individual  facilities  on  a  national 
basis  difficult,  but  influences  such  things  as  the  structure, 
operation,  and  cost  of  a  facility.   Further,  the  Panel  noted  that 
finishes  in  the  Design  Guide  are  reasonable  in  relation  to  the 
Intended  purpose  and  function  but  some  inequity  of  finishes  exist 
across  courthouse  areas  and  should  be  studied  for  possible  cost 
savings.   In  response,  AOC  said  it  will  be  looking  at  the 
Inequity  of  finishes  for  possible  cost  savings. 

AOC  has  taken  steps  to  resolve  problems  with  courthouse  design 
guidance.   Since  1991,  various  versions  of  the  Courts  Design 
Guide  have  included  a  chapter  on  the  budgetary  considerations 
associated  with  building  a  courthouse,  including  a  section  on 
cost-effective  design  strategies.   The  section  discusses  design 
techniques  and  value  engineering  strategies  that  are  intended  to 
reduce  the  cost  of  construction  without  affecting  the  building's 
performance.   The  judiciary  has  also  more  recently  revised  the 
Guide  to  (1)  keep  pace  with  suggestions  arising  out  of 
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application  of  the  Guide  in  the  field  and  (2)  reduce  the  costs  of 
court  facility  construction.   Among  other  things,  the  Guide  was 
changed  to  include  new  language  about  the  fiscal  considerations 
of  courthouse  construction;  increase  the  Guide's  compatibility 
with  GSA  guidance;  and  eliminate  some  types  of  space,  such  as 
jury  smokers'  lounges  and  court-related  meeting  rooms,  and  some 
features,  such  as  showers  in  judges'  chambers. 

Another  reason  for  differences,  and  the  associated  flexibility  to 
make  costly  choices,  was  GSA's  lack  of  a  systematic  approach  to 
oversee  and  manage  the  design  and  construction  of  projects. 
Generally,  the  10  projects  we  examined  were  managed  primarily  at 
the  GSA  regional  level  with  limited  oversight  and  evaluation  by 
GSA's  central  office.   The  lack  of  a  systematic  approach  did  not 
allow  GSA  to  contrast  projects  in  different  locations  by 
measuring  the  Impact  that  design  decisions  had  on  construction 
costs  because  GSA  did  not  have  the  necessary  data  or  a  central 
management  perspective.   As  a  result,  GSA  was  not  in  a  good 
position  to  (1)  identify  factors  that  led  to  increased  costs,  (2) 
develop  corrective  actions,  and  (3)  apply  effective  cost- 
controlling  techniques  used  on  some  courthouse  projects  to 
others . 

One  example  of  GSA's  limited  systemic  oversight  and  influence 
over  the  courthouse  construction  initiative  was  the  choice  about 
sites  for  building  courthouses.  According  to  the  GSA/AOC  Task 

26 


89 


Force  charged  with  responding  to  the  Independent  Courts  Building 
Program  Panel,  sites  were  sometimes  subject  to  politics  or  local 
judicial  preferences,  with  courthouse  location,  for  example, 
being  influenced  by  free  sites.   In  fact,  the  Task  Force  said 
that  GSA  had  not  traditionally  considered  the  impact  of  site 
selection  on  the  cost  of  a  project,  evaluating  only  the  purchase 
price  and  not  accounting  for  the  impact  of  site  development  and 
configuration,  implications  of  soil  boring,  and  the  potential  for 
toxic  cleanup  on  the  total  project  cost. 

GSA  officials  have  acknowledged  that  courthouse  construction  has 
had  Inconsistent  execution  and  management  across  the  country. 
GSA  officials  also  recognized  that  (1)  decisionmaking  has  been  on 
a  project-by-project  basis  delegated  to  GSA's  regional  offices 
and  (2)  lessons  learned  at  one  location  have  escaped  application 
at  another. 

The  Independent  Courts  Building  Program  Panel  also  acknowledged 
that  a  central  management  approach  was  needed.   The  Panel  found 
that  the  current  management  system  for  developing  courthouses  is 
divided  between  GSA  and  AOC  and  is  diluted  by  GSA's  decentralized 
progreuB  management  at  the  regional  or  local  level.   In  addition, 
the  Panel  said  that  the  size  and  complexity  of  federal 
courthouses,  combined  with  the  magnitude  of  the  current 
construction  progreun,  requires  a  systems  approach  as  opposed  to  a 
series  of  unrelated  buildings.   It  said  oversight  by  a  core  team 
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of  experts  would  eliminate  the  constant  reinventing  of  the  wheel 
currently  occurring  at  the  regional  level . 

EFFORTS  TO  IMPROVE  THE 
COURTHOUSE  CONSTRUCTION 
INITIATIVE 

GSA  and  Congress  have  recognized  serious  problems  with  the 
government ' s  courthouse  construction  program  and  are  taking  steps 
to  put  more  focus  and  discipline  into  the  courthouse  planning, 
funding,  and  construction  process.   As  I  mentioned  before,  the 
Independent  Courts  Building  Program  Panel  was  established  by  GSA 
and  AGO  to  evaluate  the  courthouse  construction  initiative.   In 
response  to  the  Panel's  report,  GSA  and  AOC  established  a  Task 
Force  that,  in  September  1994,  acknowledged  the  Panel's  findings 
and  accepted  almost  all  of  its  22  recommendations.   These 
recommendations  ranged  from  using  a  private  sector  teeun-biiilding 
technique  called  partnering  to  improve  communication  eunong  the 
players  (including  GSA,  the  judiciary,  and  A/E  contractors)  to 
using  project  cost  benchmarks  as  a  basis  for  determining  whether 
coats  need  to  be  reduced. 

One  of  the  more  important  actions  has  been  the  formation  of  a 
Courthouse  Management  Group  (CMG),  which  has  been  established 
within  GSA's  Public  Buildings  Service  to  be  the  central 
management  organization  for  the  courthouse  building  program.   One 
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of  CMC'S  major  responsibilities  is  to  develop  a  5-year  rolling 
plan  that  prioritizes  courthouse  construction  projects  for 
congressional  approval  and  funding.   According  to  GSA  officials, 
a  Steering  Committee,  comprising  GSA  and  judicial  officials,  may 
be  established  to  advise  the  CMG  on  the  direction  and  scope  of 
the  program  and  for  approving  the  5-year  plans.   In  a  related 
move,  Congress  has  directed  that  the  courthouse  construction 
requirements  established  by  GSA  and  0MB  include  a  prioritization 
of  projects  by  AOC.*  This  is  a  much  needed  step  that  should  (1) 
help  identify  the  most  needed  courthouse  construction  projects 
and  (2)  establish  a  freuaework  for  assisting  the  Steering 
Committee  and  CMG  in  their  efforts  to  develop  5-year  plans. 

In  addition  to  CMC's  effort,  it  is  important  to  recognize  that 
Congress  has  undertaken  several  initiatives  in  an  attempt  to 
control  the  cost  of  courthouse  projects.   First,  Congress  has 
held  hearings  to  address  the  management  of  this  effort  and  has 
tasked  the  judiciary  with  prioritizing  projects.   Second,  as 
mentioned  before,  recent  legislation  rescinded  about  $85  million 
from  courthouse  projects.   Furthermore,  S.  1005  was  introduced 
earlier  this  year  to,  eunong  other  things,  put  more  structure  and 
discipline  into  the  courthouse  construction  initiative.   Some  of 
the  provisions  of  the  bill  would  require  a  biennial  plan  that 
prioritizes  federal  building  projects,  including  courthouses; 


^See  the  conference  report  for  GSA  FY  1995  appropriations  (Report 
#  103-741). 
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more  information  on  the  number  of  judges  to  be  housed  in  each 
courthouse  and  a  full  justification  of  the  need  and  cost  of  each 
project;  and  revisions  to  the  Courts  Design  Guide  and  the 
establishment  of  a  uniform  set  of  design  standards. 

We  believe  that  S.  1005,  if  enacted,  coupled  with  actions  GSA  and 
the  judiciary  have  underway,  should  go  a  long  way  towards  (1) 
improving  the  identification  and  justification  of  the  highest 
priority  courthouse  projects,  and  (2)  delivering  courthouses  that 
are  built  in  a  cost-conscious  environment.   However,  many  of 
GSA's  and  the  judiciary's  actions  are  in  the  early  stages  of 
development  and  it  is  too  early  to  gauge  the  effectiveness  with 
which  they  will  be  implemented.   Thus,  it  is  important  that  they 
be  monitored  and  their  progress  evaluated  to  better  ensure  that 
the  cumulative  effect  results  In  a  more  cohesive,  better-managed 
courthouse  construction  progr£un. 

RECOMMENDATIONS  TO  THE  ADMINISTRATOR  OF  GSA 
AND  THE  DIRECTOR  OF  AOC 

To  help  promote  and  ensui^e  the  effective  implementation  of 
actions  under  way  to  Improve  the  overall  management  and  oversight 
of  the  courthouse  construction  Initiative,  we  recommend  that  the 
Administrator  of  GSA  and  the  Director  of  AOC  work  together  to  (1) 
establish  specific  measures  for  assessing  the  progress  of  the 
actions  taken  and  evaluating  their  overall  effectiveness  and  (2) 
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develop  timetables  for  monitoring  progress,  evaluating 
effectiveness,  and  institutionalizing  results.   It  is  especially 
important  that  this  be  completed  for  the  following  key  actions: 

complete  and  effectively  implement  a  capital  investment  plan 
that  identifies,  fully  justifies,  and  sets  priorities  among 
needed  projects  and  lays  out  all  known  needed  projects  in  a 
long-term  strategic  context--including  the  specific 
rationale  and  criteria  used  for  identifying  each  of  the 
higher  priority  projects  and  the  estimated  funding  needed  to 
design  and  construct  the  projects; 

clearly  define  project  scope  and  refine  construction  cost 
estimates  before  requesting  project  approval  and  final 
funding  levels;  and, 

establish  and  effectively  implement  a  systematic  and  ongoing 
project  oversight  and  evaluation  process  to  compare  and 
contrast  courthouse  projects,  identify  opportunities  for 
reducing  cost,  and  communicate  and  apply  lessons  learned  to 
ongoing  and  future  projects. 

We  also  recommend  that  GSA  and  AOC  establish  a  mechanism  to 
monitor  and  assess  the  use  of  the  flexible  design  guidance  with  a 
view  toward  striking  a  better  balance  in  the  choices  made  about 
courthouse  design.  Including  features  and  finishes. 
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RECOMMENDATION  TO  CONGRESS 

Given  the  magnitude  of  the  government's  $10  billion  courthouse 
construction  initiative,  we  also  recommend  that  Congress  (1) 
provide  initial  funding  for  projects  only  after  they  have  been 
prioritized  and  authorizing  committees  have  evaluated  and 
approved  them  and  (2)  fully  fund  projects  only  after  well-defined 
cost  estimates  have  been  developed. 


We  met  with  GSA  and  AOC  officials  to  discuss  the  results  of  our 
review.   They  generally  agreed  with  the  treatment  of  the  issues 
discussed  in  this  statement  and  our  recommendations.   This 
concludes  my  prepared  statement.   My  colleagues  and  I  would  be 
pleased  to  answer  any  questions. 
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APPENDIX  I  APPENDIX  I 

OBJECTIVES,  SCOPE,  AND  METHODOLOGY 

Our  objectives  were  to  examine  (1)  the  approach  for  meeting 
federal  courthouse  needs,  (2)  the  controls  and  oversight  over 
courthouse  construction  design  and  cost,  and  (3)  the  current 
efforts  to  improve  this  multi-billion-dollar  courthouse 
construction  initiative.   We  did  our  work  primarily  at  the 
General  Services  Administration  (GSA)  in  Washington,  D.C.;  the 
Administrative  Office  of  the  U.S.  Courts  (AOC);  and  at  10 
courthouse  locations  throughout  the  country- -Miami,  FL;  Kansas 
City,  KS;  Shreveport,  LA;  Boston,  MA;  Minneapolis,  MN;  St.  Louis, 
MO;  Newark,  NJ;  Reno,  NV;  New  York,  NY;  and  Alexandria,  VA. 

To  meet  our  first  objective,  we  examined  and  evaluated  the 
processes  used  by  AOC,  GSA,  and  Congress  for  identifying, 
justifying,  prioritizing,  and  funding  new  courthouse  construction 
projects.   Specifically,  we  focused  on  47  new  courthouse 
construction  projects  Congress  funded  between  fiscal  years  1992 
and  1995.   We  identified  the  total  funding  these  projects 
received  through  reviewing  GSA  budget  requests  and  resulting 
appropriation  acts.   For  each  of  the  47  projects,  we  analyzed  key 
documents  and  information  related  to  the  establlst\ed  process  for 
planning  and  funding  projects.   These  Include  (1)  the  judiciary's 
long-range  facility  plans,  (2)  circuit  judicial  council 
approvals,  (3)  GSA's  prospectuses  and  11(b)  reports,  and  (4) 
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Public  Works  Conunlttees '  approvals  of  projects.   Our  analysis 
focused  on  whether  these  components  of  the  established  process 
were  completed  at  the  time  each  individual  project  received 
initial  funding,  recognizing  that  project  funding  can  occur  in 
more  than  one  fiscal  year.   We  also  considered  our  past  GAO  work 
on  GSA  capital  investment  issues;  analyzed  various  laws, 
policies,  and  procedures;  and  interviewed  responsible  GSA,  AOC, 
and  Office  of  Management  and  Budget  (0MB)  officials. 

To  meet  our  second  objective,  we  selected  ten  new  courthouse 
construction  projects  in  various  stages  of  development-- 
substantially  completed,  under  construction,  or  in  design--for 
detailed  review  and  analysis.   Our  specific  selection  goals  were 
to  exeunine  projects  in  various  phases  of  development  and  in 
diverse  geographic  locations,  and  review  projects  in  a  mix  of  GSA 
regions.   We  limited  the  number  of  projects  because  reviewing 
geographically  dispersed  projects  required  time-consuming  file 
reviews,  extensive  data  development,  many  interviews  with 
project-related  officials,  and  significant  travel  expenses. 

According  to  GSA  records,  the  Newark,  Shreveport,  Kansas  City, 
and  Mieuni  courthouses  were  substantially  completed  during  fiscal 
years  1993  and  1994  and  had  the  highest  estimated  construction 
cost  for  completed  projects;  New  York,  Minneapolis,  Reno,  and 
Alexandria  were  in  construction  as  of  June  1994  and  generally  had 
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the  highest  estimated  construction  costs;  and  Boston  and  St. 
Louis  were  in  design--75  percent  complete--as  of  June  1994  and 
also  had  high  estimated  construction  costs .   We  looked  at  the 
higher  cost  projects  to  maximize  our  audit  resources  in  relation 
to  the  hundreds  of  millions  of  dollars  appropriated  for 
courthouse  construction. 

For  each  of  the  10  projects,  we  toured  the  facility  or 
construction  site,  reviewed  and  analyzed  project  files,  and 
documented  and  examined  the  estimated  construction  cost  for  each 
of  the  project's  major  building  components.   We  also  discussed 
project  planning,  funding,  design,  and  construction  issues  with 
GSA  project  officials,  and  representatives  of 
Architecture/Engineering  (A/E)  firms  involved  in  each  project. 
We  also  met  with  federal  judges  at  each  location.   The 
information  presented  on  the  various  features  that  influenced 
costs  for  each  project  was  developed  on  the  basis  of  discussions 
with  and  documents  obtained  from  GSA  and  A/E  representatives 
responsible  for  each  project. 

To  meet  our  third  objective,  we  reviewed  and  analyzed  the 
December  1993  Report  of  Independent  Courts  Building  Program  Panel 
on  courthouse  construction  and  the  September  1994  GSA/AOC 
Implementation  Plan  that  responded  to  the  Panel ' s 
recommendations.   We  also  had  discussions  with  GSA  and  AOC 
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officials  in  Washington,  D.C.,  about  their  plans  and  actions  to 
improve  the  courthouse  construction  initiative,  specifically 
about  their  planned  actions  to  implement  the  recommendations  of 
the  Panel's  report. 

We  did  not  validate  the  accuracy  and  reliability  of  the  data  GSA, 
AOC,  and  A/E  firms  provided  because  of  resource  limitations  and 
time  constraints.   However,  when  we  found  discrepancies,  we  made 
adjustments  to  the  data  based  on  discussions  with  GSA  and  AOC 
officials  and  A/E  firm  representatives.   We  did  our  work  between 
June  1994  and  July  1995  in  accordance  with  generally  accepted 
government  auditing  standards.   We  discussed  the  results  of  our 
work  with  GSA  and  ACX:  officials  and  the  judges  at  courthouse 
project  locations  and  incorporated  their  comments  where 
appropriate. 
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STATEMENT  OF  JOEL  S.  GALLAY 

DEPUTY  INSPECTOR  GENERAL 

U.S.  GENERAL  SERVICES  ADMINISTRATION 

BEFORE 

THE  SUBCOMMITTEE  ON  OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

AND  THE  DISTRICT  OF  COLUMBIA 

COMMITTEE  OF  GOVERNMENTAL  AFFAIRS 

UNITED  STATES  SENATE 

WEDNESDAY,  NOVEMBER  8,  1995 
Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee. 

I  appreciate  the  opportunity  to  come  before  the  Subcommittee 
to  share  what  we  have  observed  in  regard  to  the  planning  and 
development  of  courthouse  projects. 

Over  the  past  year,  we  have  engaged  in  a  concerted  effort  to 
evaluate  the  General  Services  Administration's  Major  Construction 
Program.  This  work  was  commissioned  at  the  request  of  GSA's 
Administrator  for  the  primary  purpose  of  determining  whether  there 
was  any  merit  to  a  stream  of  media  reports  and  anonymous 
allegations,  as  well  as  concerns  raised  by  some  Members  of 
Congress,  suggesting  that  improper  activities  had  tainted  the 
bidding  and  contracting  practices  on  major  building  projects  of  the 
past  few  years. 

Because  our  review  was  focused  on  this  objective,  and  because 
we  were  aware  that  at  the  same  time  as  our  review  the  U.S.  General 
Accounting  Office  was  engaged  in  a  study  specifically  looking  at 
courthouse  projects,  we  did  not  design  our  evaluation  to  produce 
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overall  conclusions  regarding  the  effectiveness  of  the  courthouse 
construction  program.  Nevertheless,  since  well  over  half  of  all 
construction  projects  developed  by  GSA  in  recent  years  were  for  the 
Administrative  Office  of  the  U.S.  Courts,  we  collected  substantial 
information  directly  related  to  the  subject  of  today's  hearing.  Of 
the  18  buildings  included  in  our  review,  nine  provided  space 
requested  by  the  Administrative  Office  of  the  U.S.  Courts. 

I  would  preface  my  remarks  by  stressing  that  our  findings  are 
project  specific  and,  while  they  do  indicate  that  management 
improvements  in  the  program  are  warranted,  they  should  not  be  taken 
as  representing  a  universal  portrayal  of  the  courthouse 
construction  program.  In  fact,  other  work  in  this  area  in  years 
past  has  identified  courthouse  projects  that  were  well  managed  and 
built  with  an  eye  toward  cost  restraint. 

PLANNING 

Major  project  timeframes  from  initial  concept  to  actual 
delivery  of  a  building  can  span  several  years.  Along  this  path, 
GSA  must  frequently  adjust,  and  in  some  instances  totally  rework, 
its  plans  to  accommodate  the  changing  needs  of  its  clients  and  to 
comply  with  specific  instructions  given  by  the  Congress.  Such 
delays  and  midstream  revisions  to  projects  substantially  increase 
costs  as  demonstrated  in  the  following  examples: 
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•  A  1989  plan  to  spend  $37  million  to  provide  a  125,000 
square  foot  annex  to  the  Portland,  Oregon  Courthouse  by 
1993  had  transitioned  into  plans  for  a  brand  new  340,000 
square  foot  building  expected  to  cost  about  $133  million. 

•  In  similar  fashion,  a  1990  $68  million  plan  to  renovate  the 
existing  Minneapolis,  Minnesota  Courthouse  and  build  an 
annex  has  been  altered  to  now  construct  a  new  courthouse  at 
an  estimated  cost  of  $103  million. 

•  Both  the  size  and  cost  estimates  for  the  Boston, 
Massachusetts  Courthouse  have  also  grown.  The  project  has 
increased  by  an  additional  100,000  square  feet  and  will 
cost  at  least  $61  million  more  than  its  original  estimate. 

In  addition  to  the  added  expense  associated  with  new 
construction,  when  an  older  courthouse  is  vacated,  GSA  is  saddled 
with  a  building  whose  high  ceiling  courtrooms  and  other  unique 
space  features  make  conversion  into  general  office  space  a  costly 
and  inefficient  process.  For  the  same  reasons,  its  potential 
resale  value  is  lower. 

Another  problematic  aspect  of  the  planning  process  relating 
specifically  to  the  development  of  courthouses  is  the  recent  trend 
to  define  new  space  requirements  in  terms  of  very  long-term 
perceived  needs.   Specific  projects  which  we  examined  called  for 
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building  courthouse  facilities  to  satisfy  space  requirements 
anticipated  for  20-25  years  in  the  future.  As  a  result,  some  newly 
completed  buildings  will  have  courtrooms  and  ancillary  spaces  which 
are  likely  to  remain  unused  or  underutilized  for  extended  periods. 
It  is  certainly  proper,  indeed  highly  desirable,  that  the 
Administrative  Office  of  the  U.S.  Courts  and  GSA  plan  and  construct 
courthouses  with  an  eye  toward  the  future.  But  we  do  think  there 
is  a  legitimate  question  as  to  how  far  and  how  reliable  into  the 
future  one  can  reasonably  plan.  This  is  especially  true  today,  in 
an  environment  where  there  are  not  adequate  funds  available  to 
underwrite  all  of  the  federal  construction  projects  already 
identified  as  necessary  to  meet  present  and  near-term  needs. 

Although  this  was  not  a  matter  specifically  highlighted  in  detail 
in  our  report,  we  strongly  believe  that  it  warrants  attention  in 
any  future  studies  of  courthouse  planning  and  development. 

BUILDING  ENHANCEMENTS 

In  terms  of  dollar  value  and  frequency  of  special  requests,  we 
found  that  the  client  most  likely  to  request  that  GSA  upgrade 
facilities  and  finishes  of  buildings  was  the  U.S.  Courts.  Their 
requests  have  added  several  millions  of  dollars  to  the  costs  of 
delivering  individual  projects.  Our  use  of  the  term  upgrades  in 
this  discussion  relates  solely  to  the  finishes  and  furnishings  that 
go  into  a  courthouse  and  not  to  the  additional  costs  for  special 
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design  features  associated  with  the  unique  technological,  security, 
and  operational  requirements  needed  by  the  courts  to  fulfill  their 
mission. 

The  Courts'  Design  Guide  is  a  reference  manual  established  in 
1959  which  provides  guidance  regarding  what  is  suitable  and 
appropriate  for  inclusion  in  a  courthouse.  What  we  found  most 
disconcerting  was  the  long-term  trend  in  courthouse  design 
philosophy  which  has  defined  in  increasingly  grand  terms  what  is  to 
be  considered  "standard"  for  incorporation  in  newer  court 
facilities.  Beginning  from  a  notion  that  "Courtroom  and  auxiliary 
rooms  should  be  designed  in  a  spirit  of  dignity  and  simplicity," 
the  more  recent  editions  of  the  guide  call  for  use  of  "the  highest 
quality  paint/  wallcovering:  paneling,  wallpaper,  millwork,"  and 
state  that  "a  courthouse  facility  should  be  monumental  in 
design. . .scale  of  design  components  grand." 

The  American  judicial  system  is  a  model  to  the  world  and  a 
cornerstone  of  society.  No  one  disputes  that  courthouse  design  and 
appointments  should  reflect  and  reinforce  the  dignity  and 
importance  of  this  institution.  The  question  is,  however,  where 
does  one  cross  the  line  between  creating  the  appropriate 
environment  and  using  public  funds  to  underwrite  personal 
preferences  and  excesses? 

One  of  the  more  publicly  criticized  projects  is  the  Foley 
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Square  Courthouse  located  in  New  York  City.  It  is  a  project  that 
we  have  looked  at  in  some  detail.  Costing  well  over  $400  per 
square  foot,  over  twice  the  cost  of  constructing  and  outfitting 
most  courthouses,  Foley  Square  is  an  example  of  a  project  plagued 
with  excess  and  questionable  costs. 

Before  completion,  the  project  incurred  over  $120  million  in 
change  orders.  While  a  substantial  portion  of  these  funds  went  to 
pay  for  features  that  would  extend  the  useful  life  of  the  building, 
conserve  energy,  or  pay  for  other  reasonable  expenses,  fully  $68 
million  went  to  interior  upgrades  which  were  well  beyond  those  in 
the  original  contract. 

Although  we  could  cite  many  examples  from  this  project,  a  few 
will  provide  a  general  sense  of  what  concerned  us. 

Carpeting  -  The  better  grades  of  carpeting  for  public 
areas  offered  by  GSA  to  Federal  agencies  are 
priced  at  $20  per  square  yard  or  less. 

The  Courthouse  Design  Guide  calls  for  the  use 
of  a  higher  graded  carpet  costing  about  $55 
per  square  yard. 

For  Foley  Square,  the  carpet  installed  was  a 
60  ounce  wool  carpet  whose  pattern  design  was 
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created  exclusively  for  the  Courts.  Its  cost 
was  $114  per  square  yard  -  adding  $1.4  million 
to  the  project. 

Doors  and  -     The  original  construction  contract  called  for 
Hardware 

over  1200  wooden  doors  at  an  average  cost  of 

about  $1300  per  door  set.    Requests  that 

special  woods  and  hardware  be  used  drove  costs 

to  over  $9000  per  door  set  and  added  $9 

million  to  the  project. 

Throughout  the  building,  the  demands  for  more  costly  items-- 
upgraded  furniture,  special  lighting  fixtures,  unique  wood 
moldings,  and  appointments  such  as  drapes  running  more  than  $1100 
per  linear  foot  and  a  $5500  bronze  fire  hose  cabinet--continued  to 
drive  up  the  costs. 

Equally  troublesome  was  the  fact  that  these  upgrades  were 
specified  after  the  award  of  the  original  construction  contract  and 
had  to  be  incorporated  via  the  use  of  contract  change  orders. 
Change  orders  are  not  subjected  to  competitive  procurement 
processes.  In  earlier  reports  issued  both  by  our  office  and  the 
General  Accounting  Office,  the  use  of  change  orders  has  time  and 
again  been  shown  to  be  an  especially  expensive  method  of 
acquisition. 
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While  the  Foley  Square  Project  stands  alone  in  terms  of  its 
use  of  specialized  appointments,  other  courthouse  projects  we 
reviewed  also  had  incorporated  special  amenities  exceeding  the 
specifications  of  the  Courts'  Design  Guide  including  private 
kitchens,  showers,  and  operable  windows  and,  in  one  case,  enlarged 
the  size  of  judges'  chambers  by  more  that  50%  over  the  guide's 
standard. 

These  add-ons  cause  several  major  concerns.  First,  extensive 
upgrades  generate  substantial  and  often  unnecessary  costs.  They 
also  can  create  ill  will  and  perceptions  of  government  waste  when 
details  of  what  seem  to  be  extravagant  or  inappropriate 
expenditures  become  known  publicly.  Second,  they  place  GSA  in  the 
conflicting  posture  of  trying  to  meet  the  needs  and  expectations  of 
its  clients  and  at  the  same  time  fulfill  its  role  as  steward  of 
taxpayer  funds.  Finally,  and  equally  as  important,  building 
enhancements  in  several  instances  have  increased  costs  to  such  an 
extent  that  the  annual  rental  payments  on  some  projects  will  be 
inadequate  to  pay  for  operations  and  repay  the  debt  which  financed 
them.  That  is,  the  buildings  do  not  generate  sufficient  income  to 
pay  for  themselves.  The  resulting  deficits  force  GSA  to  withdraw 
additional  monies  from  the  Federal  Buildings  Fund  to  make  up  for 
these  losses.  Left  unchecked,  if  the  number  of  negative  cash  flow 
buildings  continues  to  increase,  these  losses  could  impair  the 
overall  financial  soundness  of  the  Federal  Buildings  Fund. 
Moreover,  such  use  of  funds  to  cover  losses  means  that  revenues 
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paid  into  the  Federal  Buildings  Fund  by  some  agencies  are  being 
used  to  subsidize  the  buildings  and  projects  of  others.  The 
depletion  of  the  fund  also  causes  other  needed  projects  to  be 
postponed.  We  believe  that  steps  must  be  taken  to  follow  a  more 
business-like  approach  to  development.  Specifically,  construction 
costs  need  to  be  constrained  and  rental  fees  need  to  be  set  to 
recover  the  full  costs  of  developing  and  maintaining  the 
facilities . 

Our  audit  report  contains  specific  recommendations  to  enhance 
the  efficiency  of  GSA's  major  construction  program.  The  general 
theme  of  our  conclusions  and  recommendations  is  that  GSA  needs  to 
increase  its  oversight  of  the  construction  program  to  ensure  better 
stewardship  of  public  funds  and  prevent  excessive  spending.  There 
also  needs  to  be  an  expanded  use  of  economic  factors  in  the 
decision  making  process. 

Many  of  the  concerns  we  have  raised  are  being  addressed.  We 
are  pleased  with  the  response  of  GSA  to  our  audit  report  and  other 
specific  steps  the  agency  has  taken.  For  example,  well  before  our 
report  was  issued,  the  Administrator  formed  the  Courthouse 
Management  Group  to  bring  a  national  focus  to  courthouse 
construction  issues.  More  recently,  he  has  proposed  an  initiative 
to  bring  together  all  three  branches  of  government  in  an  effort  to 
pursue  a  coordinated  approach  to  address  these  problems.  We  think 
such  an  effort  is  right  on  target.   While  we  defer  to  others  to 
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determine  the  best  working  format  and  how  to  best  go  about  setting 
and  enforcing  new  standards,  we  do  think  that  the  results  of  our 
study,  as  well  as  GAO's,  demonstrate  that  a  coordinated,  direct, 
and  cooperative  effort  involving  all  the  concerned  parties  is 
needed,  and  is  needed  now. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  I  would  be 
happy  to  respond  to  any  questions  you  or  members  of  the 
Subcommittee  may  have. 
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UNITED  STATES  SENATE 

COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

SUBCOMMITTEE  ON  OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

HEARING  DATE:   NOVEMBER  8.  1995 

OPENING  STATEMENT  BY  JUDGE  TOM  STAGG 

IN  SENATOR  COHEN'S  LETTER  TO  ME  OF  OCTOBER  30. 1995.  HE  EXPRESSED 
THE  INTEREST  OF  THE  SUBCOMMITTEE  IN  HEARING  FROM  ME  ON: 

1.  MY  "PERSONAL  EXPERIENCE   IN   DESIGNING  AND   CONSTRUCTING   THE 
SHREVEPORT,  LOUISIANA,  COURTHOUSE;" 

2.  MY  "VIEWS  ON  THE  APPROPRIATE  ROLE  OF  THE  FEDERAL  JUDICIARY  AND 
INDIVIDUAL  JUDGES  IN  COURTROOM  CONSTRUCTION  PROJECTS;" 

3.  MY  "VIEWS  ON  WAYS  TO  REDUCE  THE  COSTS  OF  COURTHOUSE  CONSTRUC- 
TION PROJECTS;  AND 

4.  "ANY  OTHER  COMMENTS  OR  RECOMMENDATIONS"  I  "MAY  HAVE  REGARDING 
THE  FEDERAL  COURTHOUSE  CONSTRUCTION  PROGRAM." 

MY  OPENING  STATEMENT  IS  DIVIDED  INTO  THOSE  FOUR  PARTS. 
THIS  IS  A  NEW  EXPERIENCE  FOR  ME.  AND  I  TRUST  THAT  WHAT  FOLLOWS  IS 
FOUND  TO  BE  ADEQUATE  FOR  YOUR  NEEDS. 
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1.        MY  PERSONAL  EXPERIENCE  IN  DESIGNING  AND  CONSTRUCTING  THE 
SHREVEPORT  COURTHOUSE: 

ALL  MY  ADULT  UFE.  I  HAVE  HAD  EXPERIENCE  IN  THE  CONSTRUCTION  AND 
MANAGEMENT  OF  COMMERCIAL  AND  INVESTMENT  REAL  ESTATE.  UNUKE  MANY 
OF  MY  FEaOW  JUDGES,  I  KNOW  HOW  TO  READ  BLUEPRINTS  AND  TO  INTERPRET 
ARCHITECTURAL  SPECIHCATIONS.  IN  THE  EARLY  1950'S.  WHEN  I  WAS  A  BRAND 
NEW  LAWYEa  OUR  FIRM'S  LARGEST  CUENT  ACQUIRED  A  NEW  OFFICE  BUILDING, 
AND  WAS  USING  ONLY  HALF  OF  IT.  ONE  OF  MY  JOBS  WAS  TO  CONTACT  INTER- 
ESTED TENANTS,  PREPARE  THE  DRAWINGS  OF  OFFICE  SPACE  FOR  THEIR  NEEDS 
AND  DRAFT  LEASES  FOR  THE  RESULTANT  OFFICES.  WHEN  MY  FATHER  DIED.  IN 
1960,  IN  ADDITION  TO  MY  LAW  PRACTICE.  I  TOOK  OVER  THE  MANAGEMENT  FUNC- 
TIONS  OF  THE  FAMILY  BUSINESS  AND  SUPERVISED  THE  DESIGN  AND  CONSTRUC- 
TION OF  BUILDINGS  FOR  AUTOMOBILE  DEALERSHIPS,  OTHER  COMMERCIAL 
STRUCTURES,  AND  THE  RRST  ENCLOSED.  AIR-CONDITIONED  SHOPPING  MALL  IN 
SHREVEPORT 

IN  THE  1960*S  AND  EARLY  70'S,  AS  A  MEMBER  AND  THEN  CHAIRMAN  OF  THE 
SHREVEPORT  AIRPORT  AUTHORITY.  I  WAS  INSTRUMENTAL  IN  THE  DESIGN  OF  A 
UNIQUE  TERMINAL  FACIUTY  WHICH  HAS  SERVED  AS  A  MODEL  FOR  OTHER  CITIES 
OUR  SIZE. 

IN  1990,  THE  LEASE  WAS  RNALLY  RUNNING  OUT  ON  A  POORLY-DESIGNED. 
LEASED  COURT  HOUSE  AND  FEDERAL  BUILDING.  AS  CHIEF  JUDGE.  I  BEGAN  CAST- 
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ING  AROUND  FOR  INFORMATION  ON  HOW  TO  GET  US  OUT  OF  THE  ASBESTOS.  THE 
INADEQUATE  ELECTRICAL  SERVICE  AND  THE  LACK  OF  ADEQUATE  COURTROOM 
SPACE. 

THE  SHREVEPORT  PROJECT  WAS  NOT  SUBMITTED  AS  AN  1 1  (b)  PROJECT  — 
NOR  WAS  IT  SUBMITTED  WITH  A  PROSPECTUS  DEVELOPMENT  STUDY.  THERE  WAS 
NOT  SUFFICIENT  TIME  BEFORE  LEASE  EXPIRATION.  A  NEW  COURT  HOUSE  FOR 
SHREVEPORT  APPEARED.  UKE  MAGIC.  ON  THE  APPROPRIATION  UST  FOR 
$25,000,000.  AND  G.S.A.  HIRED  A  FINE  ARCHITECTURAL  FIRM  TO  WORK  ON  THE  RE- 
QUEST FOR  PROPOSALS  (HEREAFTER  "R.F.P.").  THAT  FIRM  DID  AN  OUTSTANDING 
JOB  OF  TRANSLATING  THE  NEEDS  OF  THE  COURT  AND  JUSTICE  DEPARTMENT 
AGENCIES  INTO  A  WORKABLE  SET  OF  FLOOR  PLANS. 

I  TRAVELED  AROUND  THE  COUNTRY  LOOKING  AT  COURTHOUSES.  BORROW- 
ING BLUEPRINTS  AND  FLAGRANTLY  STEAUNG  THE  GOOD  IDEAS  I  SAW.  DENVER 
WAS  MY  FAVORITE  FOR  DIVIDED  PUBLIC  AND  COURT  CIRCULATION  ON  THE  COURT- 
ROOM  FLOOR.  EXCEPT.  IT  WAS  A  UNEAR  ARRANGEMENT  THAT  WOULD  NOT  'FIT- 
ON  OUR  SITE.  THE  ARCHITECTS  SOLVED  THAT  PROBLEM  BY  USING  RIGHT  ANGLE 
BEND  AND  ACHIEVED  A  SIMILAR  CIRCULATION  ARRANGEMENT.  USING  THE  COURT 
DESIGN  GUIDE.  EACH  OF  THE  OCCUPANT  GROUPS  WAS  CONSULTED  ABOUT  THEIR 
INDIVIDUAL  SPACES.  AND  FLOOR  PLANS  SLOWLY  DEVELOPED.  THERE  WERE 
MEETINGS  AND  INDIVIDUAL  INTERVIEWS.  THE  RESULTING  R.F.P.  SET  OF  FLOOR 
PLANS  WAS  EASILY  TRANSLATED  BY  BIDDERS  INTO  CONSTRUCTION  DRAWINGS. 

WHEN  THE  CONTRACTOR  AND  ARCHITECT  TEAM  WAS  SELECTED.  I  TRAVEL- 
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ED  TO  THEIR  OFRCES  IN  BIRMINGHAM  TO  SEE  SOME  OF  THE  PROJECTS  THEY 
HAD  COMPLETED,  INCLUDING  THE  UNITED  STATES  COURT  HOUSE.  I  WAS  FAVOR- 
ABLY IMPRESSED  —  BUT  NOT  YET  SOLD  ON  THEIR  PROPOSED  USE  OF  PRE-CAST 
CONCRETE. 

AS  CHIEF  JUDGE.  MY  JOB.  THROUGHOUT  THIS  PROCESS  FROM  SITE  ACQUI- 
SITION THROUGH  THE  R.F.P.,  WAS  TO  BE  THE  'DESIGNATED  HITTER.'  ANY  JUDl- 
CIAL  DISPUTES  THAT  COULD  NOT  BE  EASILY  SETTLED  WERE  PUT  TO  A  VOTE 
AMONG  THE  SIX  JUDICIAL  OFFICERS. 

DURING  THE  CONSTRUCTION  PHASE,  I  WAS  ON  THE  SITE  ONCE  A  WEEK.  OR 
MORE,  FOR  SOME  80  WEEKS.  I  WAS  ASSIGNED  MY  OWN  HARD  HAT  —  WITH  FOUR 
STARS  ON  THE  FRONTI  EVERY  CONTRACTOR.  ARTISAN  AND  ARCHITECT  ON  THE 
JOB  SOON  LEARNED  WHO  I  WAS  AND  WHAT  I  WANTED.  I  REGULARLY  MET  WITH 
THE  CONSTRUCTION  "PARTNERS'^  TO  ANSWER  QUESTIONS  OR  TO  RELAY  TENANT 
QUESTIONS  AND  IDEAS. 

I  FIRMLY  AM  CONVINCED  THAT  EVERY  COURTHOUSE  CONSTRUCTION  PRO- 
GRAM NEEDS  A  JUDICIAL  PERSON  OR  COMMITTEE  WHO  CAN  EXERCISE  SOME  MEA- 
SURE  OF  LEADERSHIP  AND  HARDFISTED  CONTROL  ON  BEHALF  OF  THE  COURT. 


IN  A  "PARTNERING*  ARRANGEMENT.  THE  CONTRACTOR'S  REPRESENTATIVES  MET 
WITH  THE  ARCHITECT.  THE  Q.SA  PROJECT  MANAGER,  THE  G.SA  ON-SITE 
REPRESENTATIVE  AND,  AS  NEEDED.  V\nTH  COURT  OFFICIALS. 
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IN  ORDER  FOR  THE  PROJECT  TO  BE  SATISFACTORILY  COMPLETED.  IT  TAKES  A 
LOT  OF  TIME  AND  YOU  use  UP  A  LOT  OF  GOOD  WILL  BUT  IT  DOES  WORK.  IT  DID 
IN  SHREVEPORT. 

2.  MYVIEWS  ON  THE  ON  THE  APPROPRIATE  ROLE  OF  THE  FEDERAL  JUDICI- 
ARY AND  INDIVIDUAL  JUDGES  IN  COURTROOM  CONSTRUCTION  PROJ- 
ECTS: 

IN  EVERY  CONSTRUCTION  PROJECT,  NO  MATTER  WHAT  PURPOSE  IT  WILL 
SERVE,  THE  ULTIMATE  USERS  OUGHT  FULLY  TO  PARTICIPATE  IN  THE  DESIGN  — 
FROM  THE  BEGINNING!  DURING  THE  CONSTRUCTION  PHASE,  REGULAR  OVER- 
SIGHT IS  NECESSARY.  THIS  APPUES  TO  THE  CONSTRUCTION  OF  COURTHOUSES 
OF  WHATEVER  SIZE  OR  COMPLEXITY. 

I  MAKE  NO  APOLOGY  FOR  MY  FELLOW  JUDGES.  FOR  MOST  OF  THEM  THE 
ONLY  BLUEPRINTS  THEY  HAVE  EVER  SEEN  WERE  FOR  AN  APARTMENT  OR  A  HOME. 
MOST  OF  THEM  HAVE  FIXED  OPINIONS  ABOUT  HOW  IHEIB  COURTROOM  AND 
THEIR  CHAMBERS  OUGHT  TO  WORK  SOME  WANT  THE  WITNESS  BOX  ON  THE 
SAME  SIDE  OF  THE  BENCH  AS  THE  JURY  BOX;  OTHERS  WANT  THE  OPPOSITE  AR- 
RANGEMENT. THEIR  LACK  OF  KNOWLEDGE  ABOUT  ARCHITECTURAL  MATTERS 
CAN  BE  CURED  THE  SAME  WAY  THEY  LEARN  THE  ESOTERIC  INFORMATION  NEED- 
ED TO  DECIDE  COMPLEX  CASES.  THESE  ARE  BRIGHT  PEOPLE.  THEY  ARE  QUICK 
LEARNERS.   CAa  IN  THE  EXPERT  WITNESSES! I 

THE  ADMINISTRATIVE  OFFICE  OF  THE  UNITED  STATES  COURTS  HAS  RECOG- 
NIZED THE  NEED  FOR  BETTER  INFORMED  JUDGES  AND  NOW  CONDUCTS  PRO- 
GRAMS  FOR  JUDGES  WHO  HAVE  A  PROJECT  UNDERWAY.   I  AM  SURE  YOU  WILL 
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HEAR  WITNESSES  WHO  CAN  DESCRIBE  THESE  EFFORTS. 

BASICALLY.  I  BEUEVE  INDIVIDUAL  JUDGES  OUGHT  TO  BECOME  FAMIUAR 
WITH  THE  SPECIFICS  OF  SPACE  ALLOWANCES  IN  THE  U.  S.  COURTS  DESIGN 
GUIDE  AND  THEY  OUGHT  TO  GET  INVOLVED  IN  THE  DESIGN  OF  THE  ENTIRE  PROJ- 
ECT.  WHETHER  THE  PROJECT  IS  A  SUCCESS  WILL  BE  LAID  AT  THEIR  DOORS  — 
NOT  THAT  OF  THE  G.S.A.  OFRCE  IN  A  DISTANT  CITY.  AND,  INDIVIDUAL  JUDGES 
OUGHT  TO  BE  INFORMED.  EARLY  ON.  OF  THE  PERILS  OF  CHANGE  ORDERS.  NO 
PROJECT  CHANGE  ORDERS  OUGHT  TO  BE  APPROVED  WITHOUT  COST  INFORMA- 
TION BEING  A  PART  OF  THE  APPROVAL  PROCESS.  AGAIN,  A  COST^ONTROL  PER- 
SON OR  COMMITTEE.  WITH  FUa  AUTHORITY  TO  SAY  "YES"  OR  "NO,"  IS  IMPERATIVE 
WHETHER  THIS  EMANATES  FROM  THE  CHIEF  JUDGE  OR  FROM  THE  CIRCUIT  COUN- 
CIL, IT  OUGHT  TO  BE  STANDARD  PROCEDURE.  ONCE  PUVNS  ARE  COMPLETE  AND 
PUT  OUT  FOR  BIDS.  THE  "DESIGNATED  HITTER'  FOR  COST  CONTROL  OUGHT  TO 
BE  IN  PLACE  WITH  UNES  OF  AUTHORITY  MADE  KNOWN  TO  ALL  PARTICIPANTS. 

3.        MY  VIEWS  ON  WAYS  TO  REDUCE  THE  COSTS  OF  COURTHOUSE  CON- 
STRUCTtON  PROJECTS: 

IF  A  PROJECT  IS  BUILT  SIMPLY  TO  ENCLOSE  A  DEFINED  NUMBER  OF 

SQUARE  FEET.  COSTS  CAM  BE  REDUCED  TO  A  BARE  MINIMUM.  AND  YOU  WILL  END 

UP  WITH  AN  UNATTRACTIVE  WINDOWLESS  CUBE.    WHILE  PRISONS  CAN  LOOK 

THAT  WAY.  A  COURT  HOUSE  PROJECT  DESERVES  MORE.    AS  I  WROTE  SENATOR 

COHEN  IN  MY  RESPONSE  TO  HIS  LETTER: 
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EXCESSIVE  COSTS  ASSOCIATED  WITH  COURT  HOUSE  CONSTRUC 
TION  PROJECTS  HAVE  MOST  OFTHE  SAME  CHARACTERISTICS  AS  OTHER 
BUILDING  PROJECTS.  EXCEPT  FOR  COURTROOMS,  JAIL  CELLS  AND  SE- 
CURITY ACCESS  AND  MOVEMENT  AREAS,  A  COURT  STRUCTURE  IS  AN  OF- 
RCE  BUILDING  WITH  ENOUGH  ADDED  FINISHES  TO  BRING  A  MEASURE  OF 
DIGNITY  AND  MAJESTY  TO  THE  USERS  AND  OCCUPANTS.  WHEN  ONE  IS 
•BROUGHT  TO  THE  LAW,'  IT  OUGHT  TO.  AT  LEAST.  BE  IMPRESSIVE  THE 
LACK  OF  LIMITATIONS  ON  THESE  ADDED  FINISHES  ARE  THE  SOURCE  OF 
MOST  RECENT  CONFUCTS  I  HAVE  READ  ABOUT. 

I  AM  FIRM  IN  MY  BEUEFS  THAT  THE  APPEARANCE  OF  A  UNITED  STATES 
COURT  HOUSE  OUGHT  NOT  TO  BE  SACRIRCED  ON  AN  ALTAR  OF  COST.  I  AM 
EQUALLY  FIRM  IN  THE  BELIEF  THAT  PROJECT  ARCHITECTS  ABOUND  IN  THIS  COUN- 
TRY WHO  CAN  ACCOMMODATE  BOTH  COST  REDUCTION  AND  A  HANDSOME  DE- 
SIGN. 

SPECIFICALLY  FROM  THE  SHREVEPORT  PROJECT.  I  WOULD  LIKE  TO  RELAY 
THESE  THOUGHTS: 

IF  PRE-CAST  CONCRETE  CAN  BE  MADE  TO  RESEMBLE  UME8T0NE 

(AND  LAST  AS  LONG),  THEN  THE  COST  SAVINGS  OUGHT  TO  BE  ADOPTED. 

JUDGES'  CHAMBERS  SHOULD  BE  DESIGNED  SO  THAT  UBRARIES 

CAN  BE  SHARED.     IN  THESE  DAYS  OF  COMPUTER  RESEARCH,  THIS 

OUGHT  TO  BE  REQUIRED. 

IN  OUR  BUILDING,  THE  PARTITION  WAS  LEFT  OUT  OF  ADJOINING 
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KITCHENS  AND  THE  RESULTANT  SPACE  IS  NOW  A  MULTI-USE  ROOM. 
THE  PARTmON  SHOWN  ON  THE  PLAN  BETWEEN  TWO  ROBINQ  ROOMS 
WAS  OMITTEO  AND  AN  ADDITIONAL  CONFERENCE  ROOM  RESULTED  — 
WITH  NO  LOSS  OF  UTILITY  OF  ITS  ORIGINAL  PURPOSEI 

IF  THE  FOOTPRINT  OF  THE  BUILDING  WILL  PERMIT  IT,  SEVERAL 
CHAMBERS  AND  COURTROOMS  OUGHT  TO  BE  ON  THE  SAME  FLOOR. 

THE  ORIGINAL  SPECIRCATIONS  FROM  THE  ADMINISTRATIVE  OF- 
nCE  OF  THE  UNTTEO  STATES  COURTS  PROJECTED  A  NEED  FOR  EIGHT 
COURTROOMS.  I  PROTESTED  THAT  ESTIMATE.  A  PROPER  RESOLUTION 
WAS  REACHED  BY  CONSTRUCTING  THE  THIRD  FLOOR  WITH  THE  SAME 
SLAB-7tM:EIUNQ  HEIGHT  AS  THE  FOURTH  FLOOR.  WHEN  (AND  IF)  THE 
AOOmONAL  COURTROOMS  ARE  NEEDED,  THE  SPACE  ON  THE  THIRD 
FLOOR  IS  AVAILABLE  WITH  ALL  THE  INFRASTRUCTURE  IN  PLACE  MEAN- 
WHILE. IT  IS  WELL  OCCU^D  BY  THE  OFFICES  OF  THE  UNITED  STATES 
ATTORNEY. 

IN  THE  SHREVEPORT  COURT  HOUSE,  A  LARGE  COST  SAVING  WAS 
IN  THE  USE  OF  PRE-CAST  MATERIALS  ON  THE  EXTERIOR.  ON  THE  INSIDE. 
PARTICULARLY  IN  THE  MAIN  LOBBY  AND  ON  THE  COURTROOM  FLOOR, 
THE  USE  OF  MORE  EXPENSIVE  UMESTONE  AND  GRANITE  GIVES  AN  IM- 
PRESSION OF  DIGNITY  COMMENSURATE  WITH  THE  COST.  IT  WAS  MONEY 
WELL  SPENT. 

4.        OTHER  COMMENTS  OR  RECOMMENDATIONS  I  HAVE  REGARDING  THE  FED- 
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ERAL  COURTHOUSE  CONSTRUCTION  PROGRAM: 
ALSO  IN  MY  LETTER  TO  THE  CHAIRMAN.  I  SAID: 

YOUR  LETTER  MENTIONED  COST  SAVINGS  DECISIONS  MADE  INTHE 
SHREVEPORT  PROJECT.  MUCH  OF  THE  COST  EFFECTIVE  ACTIONS  HERE 
CAMEASARESULTOFTHE-DESIGN-BUILD" CONTRACTING  PROCEDURES 
EMPLOYED  BY  GENERAL  SERVICES  ADMINISTRATION,  NONE  OF  WHICH 
WAS  THE  RESULT  OF  ANY  LOCAL.  JUDICIAL  INPUT,  THE  ARCHITECT  HIR- 
ED  BY  G.S.A.  TO  PREPARE  THE  REQUEST  FOR  PROPOSAL  PLANS  DID  AN 
EXCELLENT  JOB.  THEIR  LAYOUT  OF  SPACE  ALLOCATION  WAS  THE  BASIS 
FOR  THE  BID  FROM  THE  DESIGN-BUILD  TEAM  WHO  COMPLETED  THE 
WORK.  THE  RESULTING  LOWER  COSTS  FOR  OUR  BUILDING  COULD,  I  BE- 
UEVE,  BE  REPUCATED  ELSEWHERE.  IT  WOULD  BE  QUITE  HELPFUL  TO 
HAVE  A  -DESIGNATED  HITTER"  FROM  AMONG  THE  USER  GROUP  TO  HELP 
WITH  THE  MANY  INTERNAL  DISPUTES  OCCURRING  IN  EVERY  PROJECT. 

MY  FIRST  (AND  ONLY)  EXPERIENCE  WITH  "DESIGN-BUILD"  CONSTRUCTION 
WAS  OUR  COURT  HOUSE.  BY  HAVING  A  MASTERFUL  FLOOR  PLAN  DESIGN  PRO- 
DUCED FOR  THE  R.F.P..  THE  SUCCESSFUL  BIDDER  AND  HIS  ARCHITECT  HAD  A 
HEAD  START.  THEY  CHANGED  SEVERAL  THINGS  (FOR  THE  BETTER).  THE  LOT 
SLOPED  SIXTEEN  FEET,  SO  THEY  OPTED  TO  PUT  PARKING  UNDER  THE  BUILDING 
AND  SAVED  ON  A  PARKING  STRUCTURE  THQR  CHOICE  OF  THE  SKIN,  I  AM  CON- 
VINCED. RESULTED  IN  A  WINNING  BID  BELOW  THE  G.S.A  ESTIMATE.  THEY  USED 
VALUE  ENGINEERING  AND  SAVED  SEVERAL  THOUSAND  DOLLARS  ON  EQUIPMENT 
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SPECIFIED  FOR  HVAC. 

THERE  IS  A  DOWN  SIDE  IN  DESIGN-BUILD.  THE  OCCUPANTS  HAVE  NO  CON- 
TRIBUTION TO  WHAT  THE  STRUCTURE  WILL  LOOK  UKE.  ADMITTEDLY,  JUDGES  ARE 
UKE  SENATORS.  IN  THAT  WE  ARE  ONLY  THE  CURRENT  OCCUPANTS  OF  A  PERMA- 
NENT INSTALUTION.  IN  1991-92.  THE  SYSTEM  THEN  IN  PLACE  HAD  NO  INPUT 
FROM  THE  JUDICIARY  ABOUT  THE  EXTERIOR  APPEARANCE.  I  HOPE  THIS  HAS 
CHANGED  BY  NOW. 

I  WOULD  RECOMMEND  THAT  THE  USE  OF  'DESIGN-BUILD'  BE  FURTHER 
STUDIED.  AND  A  REPORT  BE  MADE  TO  YOUR  COMMITTEE  ON  EACH  OF  THE  PRO- 
JECT WHERE  IT  WAS  EMPLOYED.  IT  DOES  NOT  WORK  EVERYWHERE  —  JUST  AS 
NO  PROCEDURE  IS  UNIVERSAL  FOR  A  SIX-STORY.  256,000-SQUARe-FOOT  BUILD- 
ING TO  BE  PRODUCED  FROM  BARE  GROUND  ON  MARCH  1 5, 1991 ,  TO  OCCUPANCY 
IN  NOVEMBER  1993  WAS  A  REMARKABLE  PERFORMANCE.  PARTICULARLY,  SINCE 
THE  LEASE  ON  THE  OLD  BUILDING  EXPIRED  60  DAYS  LATERI  AND  THE  PROJECT 
WAS  COMPLETED  UNDER  BUDGET.  A  REMARKABLY  LOW  COST  RESULT  FOR  SUCH 
A  BEAUTIFUL  BUILDING. 

CONCLUSION 

MR.  CHAIRMAN.  IN  CLOSING.  I  WOULD  LIKE  TO  OFFER  THE  SUBCOMMITTEE 
THE  USE  OF  A  VIDEO  OF  THE  SHREVEPORT  PROJECT.  WE  HAVE  HAD  A  VERY 
LARGE  NUMBER  OF  VISITING  JUDGES.  G.S.A..  G.A.O..  CONSULTING  FIRMS  AND  AD- 
MINISTRATIVE OFFICE  FOLKS.  THIS  VIDEO  HAS  HELPED  TO  SLOW  DOWN  THE  TIDE 
A  BIT.   THIS  IS  MY  ONLY  COPY  AND  YOU  CAN.  IF  YOU  WISH.  COPY  IT  FOR  YOUR 

10 


120 


RECORD  AND  HAVE  IT  RETURNED  TO  ME. 

IN  ADDITION.  TO  EXPLAIN  WHAT  I  MEANT  ABOUT  "DIVIDED  CIRCULATION;  I 
HAVE  SOME  FLOOR  PLANS  SHOWING  IN  DIFFERENT  COLORS,  HOW  THOSE  CIRCU- 
LATION AREAS  ARE  LAID  OUT. 

AS  THE  "DESIGNATED  HITTED"  FROM  THE  SHREVEPORT  PROJECT.  I  WILL  BE 
HAPPY  TO  TRY  TO  ANSWER  ANY  QUESTIONS. 
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Introduction 


Good  morning.  Senator  Cohen,  Senator  Levin  and  members  of  the  subcommittee.  Since  my 
arrival  at  General  Services  Administration  (GSA),  we  have  devoted  significant  attention  to  the 
overall  buildings  program,  especially  the  court  construction  program.  Today,  however,  I  believe 
that  we  can  all  agree  that  elements  in  the  court  construction  program  remain  matters  of  concern, 
which  have  slowed  the  changes  we  started  with  the  Courts  and  the  Congress  two  years  ago. 

For  at  least  five  years,  the  court  construction  program  has  been  the  majority  of  the  funding 
request  made  by  GSA.  To  accomplish  this  program,  GSA  relies  heavily  on  the  private  sector. 
Project  activities  are  executed  through  contracts  with  architect-engineers,  construction  managers, 
and  other  construction  contractors.  Thus,  about  95  percent  of  our  total  program  expenditures  are 
made  through  contracts  with  private-sector  providers. 

Improving  how  we  manage  the  program  has  been  one  of  my  top  priorities,  and  I  would  like  to 
submit  for  the  record  a  summary  that  recounts  the  actions  we  have  taken  to  solve  past  problems 
and  some  of  the  barriers  that  impede  further  progress. 

First,  in  September  of  1993  we  initiated  a  six-month  Time  Out  and  Review  of  new  construction, 
modernization  and  lease  projects  not  yet  awarded  for  construction  or  lease.    This  action  resulted 
in  an  identified  $1.3  billion  in  savings  or  cost  avoidance.  Because  the  court  construction  program 
constitutes  almost  70  percent  of  our  new  construction  program,  $346  million  was  in  savings  in 
court  projects. 

As  we  got  deeper  into  the  review,  it  became  apparent  that  because  of  the  scope  of  court 
construction  and  because  of  some  identified  improvements  that  needed  to  be  made,  we  should 
focus  intently  on  that  program,  and  we  joined  in  a  partnership  with  the  Administrative  Office  of 
the  Courts  (AOC).  In  late  1993,  we  convened  an  Independent  Courts  Building  Program  Panel  to 
obtain  a  broad,  private-industry  perspective  of  the  ongoing  courthouse  construction  program. 
Further,  as  part  of  our  continuing  effort  to  utilize  better  management  tools,  we  developed  a 
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benchmarking  system  for  courthouse  construction  costs.  Finally,  in  January  of  this  year,  we 
established  a  separate  Courthouse  Management  Group  that  consolidated  GSA's  management  and 
oversight  responsibility  for  the  courthouse  construction  program  and  is  responsible  for 
emphasizing  project  development  and  applying  consistent  strategies  to  keep  both  projects  and 
budgets  in  line.  Realizing  the  accountability  of  all  concerned,  we  have  continuously  attempted  to 
create  a  partnership  among  all  the  interested  parties  —  the  judiciary,  Congress  and  the  executive 
branch. 

Independent  Courts  Building  Panel 

In  September  1993,  OS  A  and  the  AOC  commissioned  a  panel  of  leaders  in  the  design  and 
construction  industry  to  obtain  a  broad,  private-industry  perspective  of  the  ongoing  courthouse 
construction  program.  The  Panel  developed  22  recommendations  for  improving  the  courthouse 
program,  of  which  the  most  significant  were  the  creation  of  a  centralized  management 
organization,  the  Courthouse  Management  Group,  and  the  development  of  a  rolling,  5-year 
capital  budget  plan  on  which  to  base  appropriations  requests.  Other  recommendations  include 
procedures  to  improve  project  management,  assure  cost-effectiveness  of  standards  and  criteria, 
and  transfer  lessons  learned  fi-om  one  project  to  another.  Some  of  the  recommendations  offered 
opportunities  for  immediate  improvements,  while  others  represent  long-range  program 
adjustments. 

Twenty  of  the  22  recommendations  were  approved  by  the  GSA/AOC  Task  Force  and  these  20 
have  been  implemented  or  are  underway.  Please  refer  to  Appendix  A. 

The  Courthouse  Management  Group  and  the  Rolling.  S-Year  Plan 

In  January  1995,  as  part  of  its  reengineering  of  the  Public  Buildings  Service,  GSA  established  the 
Courthouse  Management  Group.  It  is  a  small  team  of  six  high-level  professionals  who  are 
focusing  on  improving  the  management  and  delivery  of  the  courthouse  construction  program. 
Three  of  the  team  members  are  project  directors  who  work  closely  with  our  regional  project 
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managers,  the  local  judges  and  other  representatives  of  the  judiciary  during  the  course  of  a 
courthouse  construction  project.    The  Courthouse  Management  Group  is  setting  a  new  emphasis 
on  project  development  and  applying  consistent  strategies  to  keep  both  project  scopes  and 
budgets  in  line  with  the  Administration's  interest  in  curbing  Government  spending. 

The  Courthouse  Management  Group  consolidated  GSA's  management  and  oversight 
responsibility  for  the  courthouse  construction  program.  Realizing  the  accountability  of  all 
concerned,  we  have  continuously  attempted  to  create  a  partnership  among  all  the  interested 
parties  ~  the  judiciary,  Congress  and  the  executive  branch. 

Pursuant  to  another  recommendation  of  the  Independent  Courts  Building  Program  Panel,  one  of 
the  primary  responsibilities  of  the  Courthouse  Management  Group  is  the  development  of  a  rolling, 
5-year  plan  for  the  judiciary's  long-range  housing  needs.  The  plan  is  being  developed  in 
partnership  with  the  judiciary  and  will  coordinate  their  requirements  with  GSA's  annual  budget 
request.  At  their  September  1995  meeting,  the  Judicial  Conference  of  the  United  States 
considered  the  prioritization  of  future  courthouse  building  projects  and  endorsed  an  initial  5-year 
plan.  On  Thursday,  November  2,  1995,  the  Senate  Environment  and  Public  Works  Committee 
asked  that  the  AOC  and  GSA  submit  their  priorities  for  Fiscal  Years  1995  and  1996  to  the 
committee  within  2  weeks.    Once  these  priorities  are  set  by  the  AOC,  GSA  will  incorporate  them 
into  the  rolling  5-year  plan. 

Benchmarking  and  Building  Efficiency 

As  part  of  the  Time  Out  and  Review  analysis,  GSA  initiated  a  benchmarking  process  for  the 
improvement  of  proposed  new  construction  project  costs  and  to  help  identify  potential  savings. 
Benchmarking  allows  Federal  construction  to  be  compared  to  private  sector  buildings  through  a 
unit  cost  of  construction,  and  serves  as  a  measure  of  comparability  and  value.  Since  its  adoption 
in  1993,  the  use  of  benchmarks  has  identified  potential  savings  of  six  percent  in  the  courthouse 
construction  program. 
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While  recognizing  that  no  two  courthouse  projects  are  alike,  and  there  always  will  and  should  be 
differences  among  them,  GSA  has  taken  a  number  of  actions  which  will  lead  to  more  consistent 
execution  and  delivery  of  these  projects.  Courthouse  construction  budgets  are  now  developed 
based  on  national  performance  cost  benchmarks.  Once  a  project  benchmark  is  established,  it  is 
always  necessary  to  make  trade-offs  during  design  development.  Life  cycle  costs  of  the  exterior 
and  interior  materials  must  be  balanced;  using  low  cost  materials  during  the  initial  design  and 
construction  could  result  in  higher  life  cycle  costs  over  the  long-term,  due  to  higher  maintenance 
costs  and/or  early  replacement.  Benchmarks,  on  a  cost  per-square-foot  basis,  have  been  and  will 
continue  to  be  established  for  all  of  our  construction  projects. 

Another  lesson  we  learned  during  the  Time  Out  and  Review  process  was  that  GSA  needed  to 
focus  more  closely  on  building  efficiency  since  it  has  such  a  significant  effect  on  construction 
costs. 

Business  Process  Reengineering 

GSA  has  also  initiated  a  number  of  Business  Process  Reengineering  analyses  which  will  lead  to 
revisions  in  our  construction  processes.  For  example,  one  of  our  Business  Process  Reengineering 
addresses  construction  project  management.  It  is  GSA's  objective  to  assure  the  highest  level  of 
professionalism  on  our  construction  projects,  and  it  is  expected  that  this  effort  will  set  new 
experience  and/or  education  standards  for  GSA's  project  managers. 

In  addition,  based  on  the  results  of  the  Business  Process  Reengineering  for  project  management, 
the  Courthouse  Management  Group  will  review  the  skill  level  of  the  project  managers  responsible 
for  courthouse  construction  projects,  to  ensure  they  comply  with  the  new  standards. 

The  Inspector  General  Report 

•  After  the  completion  of  "Time  Out  and  Reviev/'  in  March  1994,  there  still  remained  a  level  of 
criticism  and  anonymous  allegations  of  misconduct  in  the  solicitation  and  award  phases  of  major 
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projects,  some  of  which  included  courthouses.  I  therefore  asked  the  GSA  Inspector  General  to 
conduct  an  audit  of  major  construction  projects  in  process,  including  courts.  After  a  thorough 
18-month  review,  the  Inspector  General  released  its  report,  "Review  of  Bidding  and  Contracting 
Practices  on  GSA's  Major  Construction  Projects,"  on  September  27,  1995. 

While  it  cleared  GSA  of  the  anonymous  allegations  of  "improper  activities"  in  contract  solicitation 
and  awards,  this  report  makes  clear  that  improvements  are  required  in  the  areas  of  planning  and 
development  of  projects,  evaluation  of  contractors'  proposals;  planning  and  execution  of 
procurement;  and  financial  analysis  of  proposed  projects.  I  credit  the  Inspector  General  for 
acknowledging  the  improvements  already  made  and  for  presenting  a  balanced  report  that  makes 
recommendations  that  will  help  our  Agency's  restructured  Public  Buildings  Service  strike  a  better 
balance  between  serving  Federal  customer  agency  needs  while  maintaining  the  public's  trust  with 
our  stewardship  of  taxpayer  funds. 

The  Inspector  General  reviewed  the  entire  construction  process  of  general  and  special  purpose 
ofSce  space,  which  included  some  Federal  courthouses,  from  development  to  delivery.  Auditors 
then  selected  a  sample  of  1 8  major  projects  located  in  seven  GSA  regions  and  broke  the  process 
into  phases  ~  project  conception,  solicitation  and  award,  financing,  and  change  orders  and 
embellishments. 

The  report  stated  that  our  eflforts  to  manage  construction  projects  were  complicated  by  "external 
forces,"  most  often  the  "agencies'  changing  needs"  and  "changing  congressional  priorities  and 
directives."  The  report  concluded  that,  "there  are  financial  consequences  incurred  when  projects 
are  modified  or  not  based  on  economic  analysis." 

However,  the  Inspector  General  cautioned  that  GSA  management  must  develop  "a  more 
standardized  approach"  during  the  solicitation  and  award  phases  of  construction  projects,  which 
are  delegated  among  GSA's  1 1  regional  offices,  and  find  ways  to  ensure  that  qualified  contracting 
personnel  remain  within  the  agency  as  it  downsizes  its  workforce.  "Our  highlighting  of 
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shortcomings  discovered  is  intended  not  to  cast  blame,  but  rather  to  reap  the  benefit  of  lessons 
learned,  so  that  similar  events  are  not  repeated  in  the  future,"  the  report  said. 

Interbranch  Panel  to  Close  Outstanding  Issues 

The  Inspector  General's  report  is  helpful,  but  before  its  release  I  had  become  concerned  that  our 
progress  in  making  changes  to  the  program  had  slowed.  The  difficulty  seemed  to  rest  on  four 
basic  issues: 

•  Planning 

It  takes  about  7  to  10  years  to  plan,  obtain  funding  for,  and  to  develop  a  new 
courthouse.  Unfortunately,  the  increase  in  crime  has  created  crowded  court 
dockets.  An  increase  in  the  ancillary  activities  inherent  in  legal  proceedings, 
modem  technology,  and  greater  security  needs  are  putting  severe  pressure  on 
existing  facilities.  The  planning  process,  including  accurate  forecast  of 
requirements,  responsible  sharing  of  management  responsibilities  among  multiple 
parties,  and  reliably  and  accurately  forecasting  project  financial  data,  is  critical  to 
the  overall  success  of  our  efforts  to  restore  confidence  in  the  program.  GSA's 
establishment  of  the  Courthouse  Management  Group  is  a  major  step  toward 
successful  long-range  planning.  However,  many  of  the  critical  elements  in  the 
planning  process  are  not  yet  resolved. 

•  Prioritization 

In  response  to  a  provision  of  the  Treasury  Postal  Service  Appropriations  Act  of 
1995,  GSA  and  the  OfBce  of  Management  and  Budget  submitted  "Standards  for 
and  Prioritization  of  Court  Projects."  In  addition,  GSA  worked  with  the  judiciary 
to  develop  an  initial  draft  of  a  rolling,  S-year  plan  that  prioritizes  projects. 
Although  we  have  begun  these  initiatives,  commitment  to  the  process  of 
prioritizing  must  be  agreed  to  and  consistently  applied  to  the  court  construction 
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program.  We  at  GSA  look  forward  to  working  with  the  courts  to  meet  the 
commitments  made  last  week. 

•  Financial  Analysis 

Common  understanding  and  a  decision  consistently  to  apply  financial  analysis  (i.e., 
return  on  investment  and  cash  flow  analysis)  and  benchmarks  (based  on  industry 
based  construction  cost  indices)  will  ensure  individual  courthouses  do  not  drain  the 
resources  of  the  Federal  Buildings  Fund.  These  examinations  will  also  ensure 
project  efficiencies  and  appropriateness. 

•  Project  Evaluation 

Ongoing  and  rigorous  project  evaluation,  starting  with  proposal  and  contract 
award  and  continuing  through  final  inspeaion  and  occupancy  of  the  courthouse, 
will  ensure  that  changed  requirements  and  embellishments  do  not  add  unreasonable 
costs  to  the  project  and  that  construction  projects  will  come  in  at  or  under  budget. 

Because  we  are  all  accountable,  it  is  time  for  the  three  branches  of  government  to  come  together 
in  the  best  interests  of  our  citizens  on  these  issues.  I  recommend  that  an  interbranch  advisory 
panel,  composed  of  appropriate  representatives  from  the  executive  branch,  the  judiciary,  and 
Congress,  be  convened  to  accomplish  closure.  The  interbranch  advisory  panel  would  develop  a 
set  of  specific  guidelines  that  members  of  the  panel  would  agree  to  apply  to  new  or  significantly 
modified  courthouses.  Any  request  for  a  courthouse  would  be  consistent  with  the  guidelines; 
deviations  from  the  guidelines  would  be  considered  only  where  sensibly  justified. 

Specifically,  I  suggest  that  the  panel  include  senior  knowledgeable  staff  from  the  House  and 
Senate,  the  Administrative  Office  of  the  United  States  Courts,  the  Judicial  Conference,  and  other 
judicial  participants  as  appropriate,  the  General  Accounting  Office,  the  Office  of  Management  and 
Budget,  and  other  representatives  of  the  executive  branch  as  appropriate.  GSA's  Deputy 
Administrator  Thurman  Davis  would  chair  the  panel. 
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I  strongly  believe  that  interbranch  cooperation  and  consensus  will  be  the  single  most  effective  tool 
that  we  can  use  if  we  are  to  continue  improving  the  program.  Successful  resolution  of  these 
issues  will  in  turn  restore  public  confidence  in  a  program  in  which  the  Congress  makes  a 
substantial  annual  investment  of  the  taxpayers'  money.  I  seek  your  participation  in  this 
cooperative  interbranch  effort. 

Pending  resolution  of  these  important  issues  by  such  a  panel,  I  am  presently  considering  how  best 
to  proceed  with  the  current  inventory  of  courthouse  projects  that,  as  you  know,  are  in  varying 
stages  of  planning  and  development.  I  believe  that  continuing  with  the  court  program  on  a 
"business  as  usual"  basis,  while  important  issues  remain  unresolved,  may  well  be 
counterproductive  and  may  be  construed  as  detracting  from  the  seriousness  of  the  need  to  fix  the 
problems. 

Therefore,  I  would  propose  that  we  do  not  go  forward  with  pending  court  projects  until  these 
issues  are  resolved.  Whether  such  a  time  out  should  extend  to  all  pending  projects  or  to  a  subset 
(such  as  commitments  for  Fiscal  Year  1996  and  beyond)  can  be  addressed  at  the  first  meeting  of 
the  panel.  The  range  of  options  is  broad;  I  seek  your  comments  and  suggestions. 

Again,  Mr.  Chainnan,  thank  you  for  inviting  the  General  Services  Administration  to  appear  before 
the  Subcommittee  today.  We  appreciate  your  continuing  interest  in  our  Public  Buildings 
program.  I  would  be  pleased  to  answer  any  questions  you  may  have. 
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APPENDIX  A 


INDEPENDENT  COURTS  BUILDING  PROGRAM 

PANEL 
IMPLEMENTATION  OF  RECOMMENDATIONS 

The  Independent  Courts  Building  Program  Panel  was  created  in  September  1993  by  the  General 
Services  Administration  (GSA)  and  the  Administrative  Office  of  the  United  States  Courts  (AOC) 
to  obtain  a  broad,  private-industry  perspective  of  the  ongoing  courthouse  construction  program. 
Members  included  leading  architects,  engineers,  constaiction  managers,  developers,  and 
contractors  currently  involved  in  major  courthouse  and  other  Federal  construction  projects. 

The  panel  developed  22  recommendations  for  improving  the  courthouse  building  program  as 
administered  by  GSA  and  the  Judiciary.  After  analyzing  the  recommendations,  a  GSA/ AOC  Task 
Force  accepted  20  of  them.  Following  is  a  brief  outline  of  the  implementation  of  the 
recommendations. 


PROGRAM  MANAGEMENT 


Courthouse  Management  Group:  establish  a  joint  GSA/Courts  Courthouse  Management 
Group  (CMG)  to  be  the  central  management  organization  for  the  courthouse  construction 
program.  The  CMG  was  established  on  January  9,  1995,  in  conjunction  with  the  reengineering 
of  GSA's  Public  Buildings  Service  (PBS). 

Project  Management  Team:  choose  the  best  qualified  personnel  for  each  project 
management  team,  empower  them  to  make  decisions  and  assure  continuity  of  team 
members  from  inception  through  completion.  GSA  has  established  a  Business  Process 
Redesign  (BPR)  team  to  address  construction  project  management.  It  is  GSA's  objective  to 
assure  the  highest  level  of  professionalism  on  construction  projects,  and  it  is  expected  that  this 
BPR  effort  will  set  new  experience  and/or  education  standards  for  GSA's  project  managers. 
Based  on  the  BPR  results,  the  CMG  will  review  the  skill  level  of  project  managers  responsible  for 
courthouse  construction  projects,  to  ensure  they  comply  with  the  new  standards. 
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Capital  Budget:  prioritize  courthouse  projects  and  submit  these  projects  in  rolling  5-year 
plans  for  congressional  authorization.  Annual  appropriations  for  these  projects  would  be 
approved  by  Congress  based  on  the  5-year  plan.  The  rolling  S-year  plan  for  the  Judiciary's 
long-range  housing  needs  will  be  developed  in  partnership  with  the  Judiciary.  The  Judiciary  is 
presently  determining  the  precedence  of  their  long-range  requirements,  and  GSA  expects  its 
approval  at  the  Judicial  Conference's  September  meeting.  This  will  greatly  assist  in  the 
development  of  the  rolling  5-year  plan. 

Courts  Facility  Laboratory:  develop  a  courts  facility  laboratory  including  resources  to  test 
full  scale  mock-ups  of  courtrooms,  support  space,  materials  applications,  communications 
systems  and  applied  electronic  and  computer  technology.  In  consultation  with  the  Judiciary, 
GSA  has  developed  criteria  for  courtroom  mock-ups,  and  they  were  provided  to  GSA's  regional 
offices  in  March  1995. 

Determination  of  Procurement  Method:  the  CMG  should  be  empowered  to  determine  the 
appropriate  procurement  method  for  each  project.  Determination  of  the  procurement  method 
is  one  of  the  CMG's  authorities;  implementation  of  this  recommendation  was  accomplished  as 
part  of  the  establishment  of  the  CMG  in  January  1995. 


PROJECT  MANAGEMENT 

Valued  Based  Procurement:  for  traditional  project  delivery  utilize  the  "Greatest  Value" 
(source  selection)  concept  for  the  award  of  construction  contracts.  The  GSA/AOC  Task 
Force  disagreed  with  this  recommendation  by  the  Panel,  stating  "the  courthouse  construction 
program  should  retain  the  flexibility  to  select  the  most  appropriate  procurement  strategy  on  a 
project-by-project  basis  according  to  what  is  in  the  Government's  best  interest.  To  restrict  the 
courthouse  program  to  the  use  of  "greatest  value"  (source  selection)  would  not  be  the  best 
approach  in  all  cases." 

Cost  Reduction  Incentives:  develop  incentives  for  developers  and  contractors  to  reduce 
project  costs.  GSA  has  specifically  established  a  BPR  initiative  to  explore  how  incentives  can  be 
applied  to  contracts.  The  team  is  scheduled  to  begin  its  assessment  in  October  1995  and  should 
be  finished  by  January  1996. 

Prospectus  Design  and  Development:  streamline  the  process  necessary  to  carry  a  project 
from  prospectus  development  to  completion  of  construction  documents.  In  1994,  as 
recommended  by  the  Panel,  GSA  revised  its  project  planning  and  development  system,  which  is 
now  incorporated  in  the  new  Enhanced  Prospectus  Development  Study  (EPDS)  process.  Since 
then,  GSA  has  conducted  EPDS's  in  San  Diego  and  Denver.  It  must  be  noted  that 
implementation  of  this  streamlined  process  is  dependent  on  congressional  approval  and  fiinding  of 
planning  and  development  costs  and  site  options. 
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In  addition,  in  1995,  as  part  of  its  reorganization  of  PBS,  responsibility  for  the  entire  project 
delivery  process,  from  development  to  occupancy,  was  consolidated  in  the  new  Office  of  Fee 
Developer,  the  host  organization  for  the  CMG. 

Value  engineering:  increase  emphasis  on  value  engineering.  GSA  reestablished  its  Value 
Engineering  (VE)  program  in  1993  with  the  issuance  of  its  new  "Value  Engineering  Program 
Guide  for  Design  and  Construction."  That  same  year,  extensive  VE  training  took  place  in  all 
GSA  regions.  Annual  and  semi-annual  reports  have  been  established.  In  the  future,  these  reports 
will  be  automated  to  provide  real  time/anytime  reports,  on  any  project.  This  oversight  capability 
should  offer  the  means  of  emphasizing  VE  expectations. 

Partnering:  institute  partnering  at  the  very  beginning  of  each  project  and  continue  the 
process  throughout  all  phases.  GSA  adopted  partnering  as  a  new  business  practice  for 
delivering  its  major  capital  construction  program  in  June  1994. 

Life-Cycle  Costs:  revise  the  life-cycle  cost  calculations  to  include  factors  for  technological 
obsolescence.  The  practice  of  performing  Life-Cycle  Cost  (LCC)  analyses  in  GSA  projects  is 
well  established  and  documented.  Established  design  criteria  already  exists  that  governs  LCC 
analysis  periods.  Basically,  analysis  periods  treat  the  useful  life  of  analyzed  building  features  and 
systems.  When  compared  alternates  involve  different  life  cycles,  those  with  the  shortest  life  cycle 
are  typically  chosen,  with  an  allowance  for  residual  value  assigned  to  the  alternate  with  the  longer 
life  span.  This  practice  effectively  treats  the  issue  of  technology  obsolescence  by  regulating 
decisions  to  address  a  single  technology. 

Operations  and  Maintenance  Planning:  planning  for  operations  and  maintenance  should 
be  included  in  the  design  and  construction  phases  of  each  project.  GSA  has  undertaken  a 
BPR  initiative  to  study  "Building  Turnover."  Among  other  interests,  this  team  will  identify  the 
coordination  and  process  activities  necessary  to  insure  that  delivered  building  features/systems  are 
aligned  with  operational  needs.  The  BPR  was  initiated  in  August  1995  and  should  be  finished  by 
December  1995. 

Review  Process:  streamline  the  review  process  to  help  improve  design  schedules.  The 

establishment  of  the  CMG  in  January  1995  effectively  streamlined  the  review  process.  Under  the 
guidance  and  advocacy  of  the  CMG,  design  issues  are  addressed  and  resolved  early  in  the 
process.  As  a  result,  design  reviews  are  coordinated  among  all  the  necessary  parties  and  are 
expedited. 

Construction  Quality  Management  (CQM):  clearly  deHne  the  accountability  and  authority 

of  CQM's.  Through  its  reinvention  efforts,  GSA  has  undertaken  two  BPR  initiatives  that  will 
help  define  construction  management  roles  and  responsibilities.  One  BPR  has  recently  finished 
defining  the  roles  and  responsibilities  of  project  managers.  Its  report  identifies  the  expanded  roles 
of  project  managers  and  the  experience  requirements  to  perform  associated  tasks.  Another  BPR 
is  just  beginning,  which  will  address  contract  support  to  project  managers,  specifically  addressing 
CQM  services.  A  redefinition  will  be  made  as  to  what  responsibilities  should/could  be  contracted. 
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The  BPR  on  project  management  support  services  will  be  started  in  October  1995  and  should  be 
finished  by  January  1996. 

Site  Selection:  the  site's  impact  on  project  costs  should  be  considered  during  the  site 
selection  process.  The  January  1995  reengineering  of  PBS  consolidated  the  responsibilities  for 
site  selections  in  one  organization,  PBS's  new  Office  of  Fee  Developer.  This  organization  will 
ensure  that  a  site's  effect  on  project  costs  will  be  evaluated  during  all  fiiture  site  selections. 


CRITERIA  AND  STANDARDS 

Cost  Comparison:  the  cost  of  developing  a  Federal  courthouse  should  not  be  evaluated  in 
comparison  to  state  courthouses  or  other  project  types.  GSA's  benchmarking  process, 
established  in  1993,  recognizes  that  Federal  courthouses  should  not  be  evaluated  in  comparison  to 
State  courthouses  or  other  dissimilar  construction  projects.  Using  construction  cost  comparison 
data  published  by  the  R.  S.  Means  Co.,  GSA  now  calculates  a  benchmark  for  a  specific  Federal 
courthouse  construction  project;  this  allows  the  project  to  be  compared  to  private  sector  buildings 
and  provides  a  measure  of  comparability  and  value. 

Project  Cost:  the  cost  per  square  foot  should  not  be  the  singular  measure  of  construction 
value.  The  efTiciency  of  the  facility  space  program  has  an  equal  impact  on  project  costs.  In 

1993,  during  the  Time  Out  and  Review  process,  GSA  recognized  that  increased  attention  needed 
to  be  focused  on  building  efficiency,  since  it  has  such  a  significant  impact  on  construction  costs. 
GSA  now  emphasizes  the  achievement  of  efficient  building  designs,  and  has  established  an 
ambitious  target  efficiency  of  67  percent. 

Criteria  and  Standards  Revision:  continue  the  current  ongoing  update  of  the  various 
design  guides  and  standards  using  value  engineering  principles.  Recent  revisions 
implemented  by  GSA  have  been  efTective  in  cost  reduction.  GSA  is  continuing  to  evaluate 
and  revise  its  design  guides,  criteria,  and  standards  in  accordance  with  the  Panel's 
recommendations. 

Criteria  and  Standards  Dissemination:  develop  an  efficient,  consistent  and  coordinated 
method  of  providing  architects,  engineers,  developers  and  contractors  with  the  criteria, 
standards  and  regulations  for  constructing  Federal  courthouses.  The  GSA/AOC  Task  Force 
did  not  recommend  implementation  of  this  recommendation,  stating  that  it  "considers  that  there 
are  easily  available  sources  of  criteria  and  standards.  Therefore,  no  additional  methods  of 
providing  this  material  is  necessary." 

Performance  Standards:  all  criteria,  standards  and  specifications  should  be  performance 
based  whenever  possible.  Pursuant  to  the  Panel's  recommendation,  GSA  has  reviewed  and 
completely  revised  its  "Facilities  Standards  for  the  Public  Buildings  Service."  The  document  is 
now  continuously  reviewed  to  ensure  that  GSA's  requirements  reflect  current  local  and  national 
code  minimum  standards  and  industry  standards. 
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In  addition,  GSA  will  continue  to  support  the  Judiciary  in  its  efforts  to  revise  its  Courts  Design 
Guide. 

Criteria  and  Standards  Interpretation:  members  of  the  project  team  involved  in  the  project 
should  be  empowered  to  make  the  necessary  decisions  interpret  the  criteria,  standards  and 
specifications.  The  CMG,  established  in  January  1995,  is  a  small  team  of  six  high-level 
professionals,  including  three  project  directors  whose  primary  responsibility  is  project 
development  and  the  application  of  consistent  strategies  to  keep  both  project  scopes  and  budgets 
in  line.  These  project  directors  are  empowered  to  make  the  necessary  decisions  as  recommended 
by  the  Panel.  In  addition,  in  carrying  out  the  recommendations  of  the  Project  Management  BPR 
and  in  reviewing  the  skill  levels  of  courthouse  construction  project  managers,  the  CMG  will 
ensure  that  they  are  properly  trained  and  prepared  to  make  all  necessary  interpretations  of 
relevant  criteria,  standards,  and  specifications. 

Criteria  and  Standards  Improvement:  the  facility  space  program  criteria,  design  guides 
and  standards,  and  building  systems  should  be  evaluated  through  post  occupancy  reviews 
to  verify  design  decisions  and  resulting  performance.  GSA  is  addressing  criteria  and 
standards  improvements  through  several  initiatives.  Existing  post  occupancy  evaluations  (POE's) 
will  continue  as  the  primary  source  of  determining  the  effectiveness  of  GSA's  criteria  and 
standards.  In  addition,  GSA  is  supporting  the  Judiciary  in  its  efforts  in  preparing  "special 
emphasis"  POE's  which  concentrate  on  the  operations  of  a  facility  as  they  relate  to  the  Judiciary's 
functions.  Results  of  these  reviews  are  made  available  to  members  of  the  Judiciary  who  have 
upcoming  major  renovation  or  new  construction  projects. 

September  1995 
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STATEMENT  ON  BEHALF  OF 
THE  JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES 

Mr  Chairman  and  Members  of  the  Subcommittee,  I  am  Robert  E.  Cowen,  Judge  of  the 
United  States  Court  of  Appeals  for  the  Third  Circuit,  and  Chairman  of  the  Judicial  Conference 
Committee  on  Security,  Space  and  Facilities.  With  me  today  is  Jerry  Thacker,  Assistant  Director  of 
our  OfiBce  of  Facilities,  Security  and  Administrative  Services. 

Thank  you  for  the  opportunity  to  appear  before  you  today  to  discuss  actions  taken  by  the 
judiciary  to  improve  management  of  the  courthouse  construction  program  and  to  redu'-e  its  costs. 
We  are  also  pleased  to  be  able  to  respond  to  the  General  Accounting  OfiBce  (GAO)  review  of  the 
program  and  the  recent  report  by  the  Inspector  General  of  the  General  Services  Administration 
(GSA).  The  judiciary  presently  has  a  number  of  initiatives  underway  that  directly  address  most  of 
the  recommendations  of  the  GAO  and  GSA  Inspector  General. 
Prioritizing  Courthouse  Projects 

I  am  pleased  to  report  that  at  its  last  session  in  September,  the  Judicial  Conference  approved 
a  five-year  capital  investment  plan  for  courthouse  construction  projects.  The  plan  includes  a  listing 
of  projects,  prioritized  by  fiscal  year,  that  reflects  the  housing  needs  of  the  judiciary  fi-om  fiscal  years 
1996  through  2000.  Projects  included  in  the  plan  were  first  identified  through  long  range  projections 
completed  by  each  judicial  district.  They  were  then  prioritized  by  year  based  on  various  urgency 
criteria,  including: 

( 1 )  year  facility  is  out  of  space 

(2)  security  concerns 

(3)  number  of  judges  impacted  by  project. 

Some  modification  of  the  approved  plan  will  be  necessary  because  the  recently-approved 
Congressional  budget  resolution  has  reduced  fiinding  levels  below  those  anticipated  earlier  in  the 
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year.  A  revised  plan,  reflecting  the  lower  funding  levels  for  the  years  1997  -  2001,  will  be  prepared 
for  consideration  by  the  Judicial  Conference  at  its  next  meeting  in  March.  The  five-year  plan  will 
then  be  updated  every  year  thereafter  to  incorporate  Congressional  actions  and  any  other  changes 
that  might  have  developed  over  the  previous  twelve  months. 

The  second  phase  of  prioritization  is  to  evaluate  courthouse  projects  within  a  given  year  and 
to  prioritize  or  rank  those  in  order  of  inqrartance,  given  the  current  budget  constraints.  The  judiciary 
committed  last  week,  during  a  hearing  before  the  Senate  Environment  and  Public  Works 
Subcommittee  on  Transportation  and  Infrastructure,  to  make  an  effort  to  prioritize  the  fiscal  year 
1996  projects  currently  pending  before  Congress.  We  were  reluctant  to  do  that  this  year,  as  the 
m^oiity  of  projects  recently  approved  by  the  appropriations  committees  are  far  along  in  the  process 
and  have  had  millions  of  dollars  already  expended  on  them  We  believe  it  would  be  more  appropriate 
to  apply  ranking  criteria  to  new  projects.  However,  we  are  attempting  to  comply  with  the  wishes  of 
Congress. 

When  the  Judicial  Conference  meets  again  in  March,  we  will  recommend  the  adoption  of  a 
formal  set  of  criteria  for  prioritization  of  projects  within  a  given  year.  We  will  also  present  to  the 
Conference  for  approval  the  fiscal  year  1997  Ust  of  projects,  with  that  criteria  applied. 

As  we  proceed,  it  would  be  very  helpful  to  the  judiciary  to  have  some  guidance  from  Congress 
on  what  fimding  level  should  be  assumed  for  the  next  several  years.  We  would  then  ensure  that  our 
projects  meet  relevant  priority  criteria  and  are  within  the  appropriate  funding  caps.  We  would,  of 
course,  want  to  work  with  you  and  the  executive  branch  to  make  sure  that  you  are  satisfied  with  the 
criteria  themselves  and  how  they  have  been  applied  to  specific  projects. 
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General  Accounting  Office  Report  on  Long  Range  Planning 

The  five-year  plan  previously  mentioned  is  the  culmination  of  a  long  range  facilities  planning 
program  which  was  begun  in  1988.  Prior  to  that  time,  projections  of  space  needs  were  done  on  an 
ad  hoc  basis  with  little  consistency  of  methodology.  The  Judicial  Conference  required  all  districts  to 
develop  long  range  projections  of  space  needs  using  a  consistent  methodology.  We  believe  that  we 
are  one  of  the  only  entities  in  the  federal  government  to  pursue  a  long  range  facilities  planning  effort. 
Unfortunately,  the  General  Accounting  Office  did  not  agree  with  our  approach  and  issued  a  report 
on  our  long  range  planning  effort  in  September  1993,  recommending  certain  changes  to  the 
methodology.  However,  in  May  1994,  GAO  reported  to  your  Committee  that  significant  progress 
had  been  made  in  refining  our  planning  process.  Although  we  maintained  that  our  methodologies  and 
assumptions  were  sound,  we  worked  with  GAO  staff  for  well  over  a  year  to  adjust  statistical  formulas 
and  projection  methodologies.  One  recommendation  made  in  the  report  was  to  ensure  that  all  long 
range  plans  be  updated  using  consistent  assumptions.  We  began  that  process  and  thus  far  38  plans 
have  been  updated.  We  plan  to  update  plans  every  2-3  years.  We  also  update  a  district's  plan  every 
time  GSA  advises  us  it  is  considering  a  prospectus  level  project  in  a  specific  district.  Four  technical 
recommendations  concerning  statistical  methodology  all  have  been  implemented.  We  also  have 
limited  our  projections  for  determining  size  of  new  buildings  to  ten  years,  as  recommended.  We 
believe  that  we  have  now  complied  with  all  of  the  recommendations  of  GAO  and  that  our  planning 
process  has  been  modified  to  their  satisfaction. 
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Other  Management  Improvement  and  Cost  Containment  Measures 

Within  the  judiciary  there  are  also  a  number  of  initiatives  underway  to  improve  space 
management  and  to  reduce  costs.  An  initiative  announced  last  month  called  for: 

•  Comprehensive  Review  of  U.S.  Courts  Design  Guide.  In  addition  to  evaluation 

of  the  guidelines  by  appropriate  program  managers  within  the  Administrative  Office 
and  the  courts,  the  judiciary  will  seek  input  from  architects  and  engineers  that  have 
worked  with  the  Guide.  They  will  be  asked  to  comment  on  what  they  found  works 
well,  what  doesn't,  what  results  in  particularly  efficient  space  utilization,  and  areas 
where  further  cost  savings  could  be  achieved. 

•  Reevaluation  of  Space  Size.  Projects  will  be  reevaluated  to  ensure  that  court  units 
have  the  right  among  of  space  needed  to  do  their  jobs.  The  judiciary  has  had  limited 
fiinding  available  for  staff  over  the  past  few  years.  Therefore,  all  projects  —  those  that 
require  Congressional  approval  and  those  that  do  not  —  will  be  reevaluated  to  make 
sure  we  are  not  overbuilding. 

•  Rental  Rate  Review.  We  are  reviewing  our  space  billing  from  GSA  to  determine 
whether  any  further  reductions  may  be  achieved. 

Related  to  this  last  item,  at  the  September  session,  the  Judicial  Conference  directed  its  Security, 
Space  and  Facilities  Committee  and  its  Budget  Committee  to  work  with  the  Administrative  Office  to 
devise  a  plan  to  reduce  the  judiciary's  space  rental  payment  to  GSA,  which  now  totals  some  $520 
million  annually.  That  plan  will  also  be  presorted  for  approval  to  the  Conference  at  its  March  meeting. 
Some  efforts  akeady  underway  in  this  area  include: 
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•  Establishing  Criteria  for  Opening  or  Qosing  Facilities.  The  Conference  in 
September  already  approved  closing  six  facilities,  and  we  are  reviewing  a  number  of 
others.  We  also  will  be  pursuing  with  other  committees  of  the  Conference  the 
establishment  of  criteria  that  could  be  used  when  evaluating  the  need  for  opening  or 
closing  a  facility. 

•  Implementing  Good  Space  Management  Practices.  Our  goal  is  to  enhance  space 
utilization  through  development  of  a  detailed  space  inventory  and  the  establishment  of 
benchmarks  for  the  amounts  and  types  of  space  required  in  relation  to  stafBng  and 
functions.  We  are  also  considering  incentives  to  encourage  more  eflScient  space 
management  and  the  release  of  space  which  exceeds  benchmarks. 

Major  efforts  are  underway  in  the  judiciary  and  we  expect  significant  cost  savings  as  a  result. 
All  of  these  initiatives  will  be  completed  within  six  months  to  a  year.  There  has  been  public  criticism 
of  several  past  projects,  which  is  reiterated  in  GAO's  report.  Those  projects  are  now  behind  us,  and 
we  will  be  able  to  improve  our  management  of  future  projects  with  what  we  have  learned  fi"om  them, 
as  well  as  from  the  ongoing  initiatives  just  outlined 

Role  of  Users  in  the  Courthouse  Planning  and  Design  Process 

Mr  Chairman,  you  asked  for  comment  on  the  role  of  the  federal  judiciary  in  courthouse 
construction  projects.  We  are  pleased  to  be  provided  with  an  opportunity  to  comment  in  this  regard, 
as  much  attention  has  focused  on  the  role  of  judges  in  the  process. 

We  would  hope  that  no  one  would  disagree  that  the  users  of  a  facility  have  a  role  to  play  in  its 
planning  and  design.  Courthouses  must  have  unique  design  features  that  differ  from  those  of  office 
buildings.    For  example,  lines  of  sight  and  other  circulation  and  functional  requirements  in  courtrooms 
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should  be  discussed  in  detail  with  judges  and  other  us«^  such  as  courtroom  clerks  and  court  reporters. 
The  United  States  Marshals  Service  should  play  a  role  in  planning  prisoner  circulation  patterns 
throughout  a  facility,  including  the  placement  of  holding  cells  and  prisoner  elevators.  Other  users  of 
court  space  (clerks,  probation  oflScers,  staff  attorneys)  should  all  play  a  role  in  the  planning  and  design 
of  the  spaces  their  staff  will  occupy. 

For  many  years,  judges  did  not  assume  an  active  role  in  the  design  of  courthouses.  The  results 
were  less  than  desirable.  Improper  column  placement  (in  some  courtrooms  columns  obstruct  the  view 
of  the  defendants,  witnesses  and  jurors),  poorly  planned  jury  boxes,  and  work  stations  for  court 
reporters  and  courtroom  deputy  clerks  ~  all  impede  the  orderly  conduct  of  proceedings.  We  are  just 
now  seeing  the  results  of  using  inexpensive  materials  in  high-trafi5c  areas  of  courthouses,  such  as 
lobbies,  elevator  corridors  and  courtrooms.  Buildings  constructed  in  the  mid-seventies  and  early 
eighties  are  now  going  through  major  renovations  as  ceiling  treatments  are  peeling,  and  plaster  walls 
are  filled  with  patches  and  markings  —  the  result  of  wear  and  tear  that  could  have  been  prevented  if 
more  durable  materials  had  been  used.  One  need  only  visit  the  courthouse  in  Baltimore,  Maryland  to 
see  the  results  of  poor  planning  and  building  materials. 

It  has  been  our  experience  that  the  involvement  of  judges  is  not  only  essential,  but  can  save 
money  in  the  long  run.  Early  involvement  of  judges  prevents  mistakes  in  the  planning  and  will  ehminate 
the  necessity  for  later  changes  which  could  increase  costs.  In  addition,  when  judges  are  fully  informed 
about  the  cost  implications  of  decisions  on  finishings,  for  example,  they  will  contribute  to  reasonable 
decisions. 

The  U.S.  Courts  Design  Guide  sets  guidelines  for  construction  of  courthouse  projects  If  a 
judge  wishes  to  deviate  substantially  fi-om  these  guidelines,  he  or  she  must  obtain  approval  of  the  circuit 
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judicial  council.    Should  GSA  believe  that  an  unreasonable  request  is  being  made  on  a  courthouse 
project,  we  urge  Administrator  Johnson  to  bring  the  matter  to  our  attention,  together  with  proposed 
solutions,  so  that  they  can  be  discussed  objectively  and  resolved  to  the  satisfaction  of  everybody. 
Changes  to  Space  Standards 

As  you  know,  in  1991  the  Judicial  Conference  revised  space  standards  in  the  U.S.  Courts 
Design  Guide.  As  questions  have  been  raised  about  the  changes  in  sizes  of  courtrooms  and  chambers, 
we  would  like  to  address  those  changes  briefly. 

The  standard  district  courtroom  is  now  2,400  square  feet,  a  return  to  the  traditional  size  of 
federal  trial  courtrooms,  d&ec  e}q}erimentation  in  the  1970s  and  1980s  with  smaller  1,800  square-  foot 
courtrooms.  The  size  was  increased  to  reflect  the  changing  nature  of  the  judiciary's  workload,  which 
commonly  requires  enough  space  to  accommodate  multi-defendant  criminal  trials.  A  courtroom  "well" 
must  be  able  to  hold  as  many  as  fiily  people  during  a  multiple  defendant  criminal  trial.  Large  amounts 
of  evidence  (e.g.,  drugs  that  have  been  seized)  and  complex  technological  equipment  sometimes  also 
fill  the  well.  The  size  was  also  increased  to  accommodate  the  requirement  for  a  law  clerk's  station  and 
enough  space  for  an  18-person  jury  box  (including  sue  alternate  jurors).  Previous  standards  provided 
for  only  a  12-person  jury  in  district  trial  courtrooms.  Finally,  sufBcient  space  must  be  available  to 
accommodate  those  with  disabilities. 

Changes  in  the  space  standard  for  judges'  chambers  also  were  made  in  1 99 1 .  The  chamber  is 
a  suite,  which  includes  space  for  a  judge's  secretary  and  law  clerks,  as  well  as  a  courtroom  clerk. 
Previous  space  standards  did  not  include  a  150  square-foot  oflBce  for  the  courtroom  clerk  Two 
hundred  feet  were  added  for  files  (140  square  feet)  and  a  copier  and  fax  machine  (50  feet  and  1 0 
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feet,  respectively).  A  20  square-foot  space  is  provided  for  sta£f  to  store  lunches  and  plug  in  a  coflFee 
pot. 

Virtually  every  other  space  standard  is  based  on  executive  branch  guidelines.    Staff  work 
stations  are  70  square  feet.  Offices  for  those  needing  privacy  (e.g ,  probation  ofiBcers )  are  150  square 
feet.  Emphasis  is  placed  on  sharing  common  spaces,  such  as  conference  rooms,  when  at  all  possible. 
GSA  Inspector  General  Report 

We  have  looked  at  the  inspector  general's  report  on  courthouses  and  are  hesitant  to  draw  any 
conclusions  about  its  contents.  The  judiciary  was  never  given  an  opportunity  to  review  the  report  in 
draft,  nor  did  the  inspector  general  ever  discuss  it  with  us.  We  did  receive  a  copy  several  days  after 
it  was  officially  issued.  We  found  out  about  it  by  reading  a  story  in  The  Washington  Post.  We  were 
all  a  bit  disappointed  in  the  lack  of  communication  from  GSA  on  this  report,  since  up  to  a  few  months 
ago  we  felt  communication  in  general  had  been  quite  good. 

As  in  most  reports  about  construction  we  found  the  use  of  terms  to  be  subjective  and  value- 
laden.  For  example,  use  of  the  word  "embellishmeni"  throughout  the  report  without  stating  the  criteria 
used  to  define  an  "embellishment"  is  not  very  helpful  or  productive.  The  report  seems  to  draw 
conclusions  about  finishes  that  are  inconsistent  with  the  findings  of  an  independent  panel  of 
construction  professionals  convened  by  GSA  two  years  ago.  The  panel  found  that  finishes  were 
not  driving  the  costs  of  projects.  The  IG  report  indicates  that  project  cost  increases  resulted  from 
revisions  to  court  design  guidelines.  On  the  contrary,  an  independent  construction  cost  consultant 
found  that  changes  approved  by  the  Judicial  Conference  to  the  guidelines  since  they  were  first 
published  in  1991  saved  $1.5  million  in  the  average-sized  courthouse.  The  report  does  not  recognize 
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that  prior  to  adoption  of  the  guidelines  there  was  little  infonnation  for  architects  to  follow  about 
functional  requirements  and  finishes. 

We  are  concerned,  however,  that  in  testimony  last  week  before  another  Senate  subcommittee, 
the  deputy  inspector  general  stated  he  believes  that  newly  completed  buildings  will  have  courtrooms 
and  ancillary  spaces  "which  are  likely  to  remain  unused  or  underutilized  for  extended  periods."  The 
deputy  inspector  general  provided  no  specifics  as  to  why  he  believes  this  to  be  the  case,  or  what 
specific  buildings  are  involved.  If  this  is  in  feet  the  case,  we  question  whether  the  inspector  general 
analyzed  the  benefits  of  constructing  the  facilities  at  the  time  of  building  construction  as  opposed  to 
later.  It  also  would  be  helpfiil  to  know  what  criteria  were  used  to  determine  that  a  facility  would  be 
underutilized. 


In  closing,  we  have  outlined  the  numerous  eflForts  underway  within  the  judiciary  to  address 
courthouse  construction  issues  which  are  within  our  jurisdiction  and  expertise.  We  will  keep  your 
committee  fiilly  informed  of  our  continued  progress  in  these  areas. 
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Commiitee  on  Security,  Space  &,  PacUiiies 

Judieiai  Cot^emux  cfOm  Umiied  StaUs 


December  15,  1995 


Chairman 

U.S.  Court  of  Appeals 

402  East  Slate  Street 

Room  7000 

Trenton,  NJ   08609 

(609)  9S9-2I8S 

Staff 

P.  Gerald  Thacker 

Assistant  Director 

Administrative  Office 

One  Columbus  Circle,  N.E. 

Washington,  B.C.   20544 

(202)  273-1200 


Honorable  William  S.  Cohen 

Chainnan,  Subcommittee  on  Oversight  of  Government 

Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
432  Hart  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

During  your  subcommittee  hearing  of  November  8  on  courthouse  construction,  both 
testimony  from  the  General  Accounting  Office  and  the  General  Services  Administration 
Inspector  General's  office  contained  numerous  references  to  the  Foley  Square,  New  York 
courthouse  and  the  Boston,  Massachusetts  courthouse.  As  you  recall,  I  asked  that  1  be 
permitted  to  provide  statements  for  the  record  in  response  to  the  comments. 

I  have  enclosed  a  letter  and  statement  from  Judge  Thomas  Griesa,  Chief  Judge  of  the 
Southern  District  of  New  York,  which  addresses  issues  raised  about  the  Foley  Square 
courthouse.  I  have  also  enclosed  a  statement  from  the  Judicial  Council  of  the  First  Circuit, 
responding  to  comments  on  the  Boston  courthouse.  1  ask  that  these  statements  be  reviewed 
carefully  and  made  a  part  of  the  hearing  record.  They  will  provide  the  subcommittee  with  a 
more  accurate  account  of  the  projects  in  question. 

As  I  was  testifying,  you  asked  that  I  supply  for  the  record  a  response  to  two  questions, 
both  of  which  related  to  the  Foley  Square  courthouse  in  New  York.  Judge  Griesa's  cover  letter 
to  his  longer  statement  includes  the  answers  to  those  questions. 


Finally,  Senator  McCain  asked  a  question  of  Jerry  Thacker,  who  staffs  my  committee, 
regarding  cost  estimates  on  the  Phoenix,  Arizona  courthouse  project.  Mr.  Thacker's  response  to 
Senator  McCain  is  also  enclosed  for  the  record. 
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Thank  you  for  inviting  me  to  testify  and  for  including  these  additional  materials  in  the 
hearing  record.  I  look  forward  to  working  with  you  and  your  subcommittee  in  the  future. 


Sincerely, 


/^tS^i/l  (Ss^u^*^^ 


Robert  E.  Cowen 
Chairman 


Enclosures 
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Administrator 

General  Services  Administration 

Washington,  DC  20405 


January  22,  1996 

The  Honorable  William  S.  Cohen 
Chairman,  Subcommittee  on  Oversight 

of  Government  Management  and 

the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
Washington,  DC   20510-6250 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  December  21,  1995,  regarding 
the  Oversight  Subcommittee  hearing  on  the  courthouse 
construction  program  which  was  held  November  8,  1995. 
Specifically,  with  the  letter  you  submitted  two  groups  of 
questions:   one  regarding  the  General  Services 
Administration's  courthouse  construction  program  which  you 
were  not  able  to  ask  at  the  hearing,  and  a  second  group  of 
questions  from  Senator  Ted  Stevens  on  the  Federal  Building, 
Waco,  Texas. 

Enclosed  please  find  the  answers  to  the  questions  from 
Senator  Ted  Stevens  on  the  Federal  Building,  Waco,  Texas. 
We  have  also  provided  answers  to  11  of  the  12  questions 
regarding  the  courthouse  construction  program.   A  full 
response  to  the  twelfth  question  will  be  provided  by 
January  31,  1996.   I  trust  the  information  provided  here 
will  satisfy  your  concerns  as  well  as  those  of  Senator 
Stevens.   If  any  additional  information  is  needed,  please 
have  a  member  of  your  staff  contact  Mr.  Robert  A.  Peck, 
Commissioner,  Public  Buildings  Service,  on  202-501-1100. 


Sincerely, 


^ 


Roger  W.  Johnson 
Administrator 

Enclosures 


FederaJ  Recycling  Program 
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FOLLOW-UP  QUESTIONS  FROM  SENATOR  WILLIAM  S.  COHEN 


1.   Question:   Fiscal  restraint  is  not  administered  evenly 
in  courthouse  projects  across  the  country.   Both  the  GAG  and 
the  GSA  IG  have  pointed  to  the  need  for  better  oversight  by 
GSA  in  determining  what  features  and  finishes  should  be 
allowed.   Upgrades  in  carpeting  and  doors  alone  in  the  Foley 
Square  project  increased  the  project's  cost  by  over  $10 
million.   Why  doesn't  GSA  exercise  better  oversight  and  deny 
these  types  of  extravagant  upgrades? 

Answer:   GSA  has  undertaken  a  series  of  initiatives  to 
provide  better  oversight  and  cost  management  for  the 
courthouse  program. 

•  The  Courthouse  Management  Group  was  established  in 
January  1995  to  provide  a  single  point  of  responsibility 
for  program  efficiency  and  cost  effectiveness,  as  well  as 
long-range  planning  and  oversight  for  the  courthouse 
construction  program. 

•  Cost  management  devices  include  Enhanced  Prospectus 
Development  Studies  to  provide  full  project  scopes  and 
preliminary  concepts  to  identify  space  needs  and  required 
building  features. 

•  Benchmarking  allows  GSA  to  evaluate  more  effectively  the 
cost  of  proposed  new  construction  projects  and  identify 
potential  savings. 

•  Building  efficiency  ratios  compare  occupiable  space  with 
gross  square  footage;  the  higher  the  ratio,  the  more 
efficient  the  building.   An  efficient  building  will  cost 
less  to  house  our  client  than  an  inefficient  building. 
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2.   Question:   In  designing  courthouses,  GSA  relies  on  the 
Facilities  Standards  for  the  Public  Buildings  Service  and 
the  U.S.  Courts  Design  Guide.   In  cases  of  conflict  the 
Courts  Design  Guide  takes  precedence. 

a)  Is  it  appropriate  for  GSA  to  give  the  judiciary  so 
much  latitude  in  deciding  on  features  and  finishes? 

b)  Should  GSA,  as  the  oversight  agency,  set  stricter 
standards  and  have  the  final  say  in  determining  what  is 
acceptable  in  order  to  better  control  costs? 

Answer:   a)   All  of  GSA's  client  agencies  are  permitted 
latitude  in  the  selection  of  features  and  finishes.   If  a 
client  agency  requests  features  which  are  above  GSA's 
standards,  such  features  would  be  considered  to  be  the 
financial  responsibility  of  the  client  agency. 

b)   Three  documents  set  the  standards  for  courthouse 
construction: 

•  GSA's  "Facilities  Standards  for  the  Public  Buildings 
Service"  which  sets  forth  design  guidelines  and  criteria 
for  new  buildings  including  policy  guidelines  and 
technical  criteria  to  be  used  in  the  programming  and 
design  of  the  buildings. 

•  The  "U.S.  Courts  Design  Guide"  sets  forth  guidelines  for 
the  overall  planning,  programming  and  design  of  Federal 
judicial  facilities.   It  is  more  specific  than  GSA's 
"Facilities  Standards  for  the  Public  Buildings  Service." 
In  addition,  as  directed  by  the  Judicial  Conference  of 
the  United  States,  any  significant  departures  from  the 
Design  Guide  must  be  approved  by  the  Judicial  Council  in 
each  circuit.   This  recognizes  that  the  Judicial 
Conference's  budget  for  a  court's  space  rental  is 
correlated  to  the  space  and  finish  standards  of  the 
Design  Guide. 
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GSA's  "Standard  Level  Features  and  Finishes  for  U.S. 
Courts  Facilities"  establishes  the  baseline  standard 
level  of  features  and  finishes  for  Federal  court 
facilities  which  will  be  paid  for  from  GSA's  project 
funds.   GSA  has  final  authority  for  interpreting  this 
document  and  for  determining  the  standard  level  of 
features  and  finishes  to  be  provided  in  Federal 
courthouses . 


3.   Question:   Should  GSA  develop  a  "Template"  in  developing 
space  requirements  for  typical  courthouses?   If  yes,  when 
will  it  be  completed  and  how  would  you  implement  it? 

Answer:   The  "U.S.  Courts  Design  Guide"  contains  Spacial 
Relationship,  Accessibility  and  Circulation  (SRAC)  diagrams. 
Each  SRAC  diagram  is  a  detailed  graphic  representing  an 
idealized  arrangement  of  required  types  of  spaces,  principle 
circulation  patterns,  and  access  points. 

During  design,  every  effort  is  made  to  maintain  the 
functional  relationships,  circulation  patterns,  and  access 
points.   While  achieving  the  indicated  relationships  exactly 
may  not  be  possible  in  all  cases,  a  court  facility  functions 
best  when  the  integrity  of  the  system  is  maintained. 
Physical  conditions,  external  constraints,  or  other  design 
considerations  might  dictate  other  configurations. 


4.   Question:   The  fiscal  year  96  treasury/postal 
appropriation  bill  requires  courthouse  projects  in  next 
year's  budget  submission  to  meet  new  construction  standards 
to  be  developed  by  GSA,  0MB,  and  the  judiciary.   The  report 
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language  states  that  the  new  standards  will  maximize  usable 
space,  and  incorporate  cost  saving  design  and  construction 
techniques.   The  Appropriations  Committee  also  suggested 
that  other  design  changes  such  as  shared  courtrooms  be 
included  in  the  new  standards. 

a)  What  is  the  status  of  the  new  standards? 

b)  When  will  the  standards  be  final? 

c)  Is  the  judiciary  cooperating  in  this  effort? 

Answer:   a)   The  Courthouse  Management  Group  (CMG)  is 
working  with  the  Administrative  Office  of  the  United  States 
Courts  (AOUSC)  to  review  the  current  "U.S.  Courts  Design 
Guide."   The  CMG  has  requested  and  received  comments  from 
GSA  regional  representatives  who  have  had  considerable 
experience  using  the  Guide.   The  CMG  is  currently 
consolidating  the  comments  for  consideration  by  the 
judiciary. 

b)  The  "U.S.  Courts  Design  Guide"  is  updated  periodically 
and  new  standards  are  incorporated  in  ongoing  projects  to 
the  maximum  extent  practicable.   No  date  has  been  set  for 
completion  of  the  review,  development,  and  approval  of  the 
next  edition  of  the  Guide. 

c)  On  October  20,  1995,  the  Federal  judiciary  announced  a 
review  of  Federal  courthouse  construction  practices.   As 
part  of  the  review,  the  judiciary  will  ask  every  architect 
and  engineer  who  has  used  the  "U.S.  Courts  Design  Guide"  to 
comment  on  portions  of  the  Guide  that  work  well,  designs 
that  resulted  in  particularly  efficient  space  utilization, 
and  areas  where  further  cost  savings  may  be  achieved. 
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5.   Question:   You  testified  that  the  intergovernmental 
panel  you  have  proposed  to  bring  closure  to  remaining 
problems  in  the  courthouse  program  develop  a  set  of  specific 
guidelines  that  members  of  the  panel  would  agree  to  apply  to 
courthouse  projects  and  deviations  from  the  guidelines  would 
be  considered  only  where  "sensibly  justified."   Would  the 
guidelines  cover  issues  such  as  maximizing  usable  space, 
sharing  courtrooms  and  libraries,  and  what  type  of  features, 
finishes,  and  upgrades  would  be  permitted  by  GSA?   If  not, 
what  are  the  guidelines  intended  to  cover? 

Answer:   The  purpose  of  this  inter-branch  advisory  panel  is 
to  seek  input  and  consensus  on  major  courthouse  construction 
issues  so  that  GSA  can  move  forward  and  discharge  its 
responsibilities  to  its  clients  and  the  taxpayers. 

Once  established,  the  panel  would  need  to  agree  on  a 
charter;  this  would  include  issues  such  as  the  group's 
focus,  whether  narrow  in  scope  and  limited  in  time,  or 
whether  the  group  would  constitute  an  ongoing  panel  with  a 
broad  charter. 

The  four  basic  issues  suggested  for  consideration  by  the 
advisory  panel  are:  (1)  planning,  including  accurate 
forecasting  of  requirements  and  responsible  sharing  of 
management  responsibilities;  (2)  financial  analysis, 
including  a  common  understanding  of,  and  a  decision 
consistently  to  apply  financial  analysis  and  benchmarks;  (3) 
any  unresolved  aspects  of  the  prioritization  process;  and 
(4)  project  evaluation  to  ensure  that  changed  requirements 
do  not  add  unreasonable  costs  to  the  project  and  that 
construction  projects  will  come  in  at  or  under  budget. 
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6.   Question:   Judge  Stagg  recommended  that  judge's  chambers 
in  all  new  courthouses  be  designed  so  that  libraries  may  be 
shared.   Is  there  any  reason  that  new  guidelines  should  not 
mandate  that  judge's  share  libraries? 

Answer:   The  GSA  and  the  judiciary  have  agreed  that  shared 
libraries  offer  an  opportunity  for  reducing  courthouse 
construction  costs.   This  suggestion  will  be  evaluated  as 
part  of  the  current  review  of  the  "U.S.  Courts  Design 
Guide."   Consequently,  we  believe  that  it  would  be  premature 
to  mandate  sharing  of  libraries  at  this  time. 


7.   Question:   The  GAO  and  the  GSA  IG  both  testified  that  we 
are  building  courthouses  with  courtrooms  that  will  not  be 
needed  for  many  years  into  the  future.   GAO  testified  that 
courtroom  sharing  would  result  in  significant  savings.   Is 
there  any  reason  that  the  new  guidelines  should  not  mandate 
shared  courtrooms? 

Answer:   GSA  agrees  that  sharing  courtrooms  needs  to  be 
considered  as  a  way  of  reducing  courthouse  construction 
costs.   In  addition,  the  Administrative  Office  of  the  United 
States  Courts  (AOUSC)  is  currently  examining  the  issue  of 
shared  courtrooms.   Mathematical  models  have  been  developed 
to  predict  what  might  happen  when  the  number  of  courtrooms 
is  reduced  and  a  study  is  underway  to  assess  the  impact  of 
any  reduction  on  the  proper  functioning  of  the  Federal 
judiciary.   Consequently,  we  believe  that  it  would  be 
premature  to  mandate  sharing  of  courtrooms  at  this  time. 

It  is  important  to  note  that  several  projects  currently 
under  design  have  fewer  courtrooms  than  judges.   In 
addition,  increasingly  courthouses  are  designed  to 
facilitate  sharing  of  courtrooms  in  the  future. 
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8.   Question:   In  January  of  this  year,  GSA  established  the 
Courthouse  Management  Group  (CMC)  which  consolidated  GSA's 
management  and  oversight  responsibility  for  the  courthouse 
construction  program. 

a)  What  is  GSA  doing  to  monitor  the  CMG's  efforts  and 
ensure  that  it  accomplishes  its  goals  of  improving 
management  of  courthouse  construction  and  keeping  costs 
down? 

b)  GAO  testified  that  GSA  is  considering  establishing 
a  steering  committee  to  advise  the  CMG.   Why  is  this 
necessary?  What  specifically  will  the  steering  committee  be 
tasked  to  do  and  when  does  GSA  plan  to  establish  it? 

Answer:   a)   The  CMG  is  monitored  with  the  same  scrutiny  as 
other  organizational  elements  within  GSA.   Oversight 
activities  include  the  Management  Control  Oversight  Council 
which  ensures  compliance  with  the  Federal  Managers' 
Financial  Integrity  Act;  Office  of  Inspector  General  audits; 
and  the  Performance  Tracking  system  of  the  Office  of  Fee 
Developer.   In  addition,  the  CMG  has  been  tracking  their  own 
performance  by  comparing  prospectus,  benchmark,  and  actual 
construction  costs  for  projects  under  their  aegis. 

b)   The  steering  committee  referred  to  in  the  GAO  testimony 
was  suggested  by  the  joint  GSA/AOUSC  Task  Force  which  was 
established  to  review  the  "Report  of  the  Independent  Courts 
Building  Program  Panel"  and  provide  recommendations  for 
implementation . 

The  "Implementation  Plan"  states  that  "a  steering  committee 
comprising  members  from  the  judiciary,  GSA,  and  the  AOUSC  is 
proposed  as  a  key  element  to  guide  the  activities  of  the 
CMG. . . .The  steering  committee  will  be  responsible  for 
advising  the  CMG  on  the  direction  and  scope  of  the 
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courthouse  development  program.   The  steering  committee  will 
approve  the  5-year  plans  to  be  submitted  for  congressional 
funding,  and  provide  a  strong  coordinating  effort  between 
the  judiciary,  AOUSC,  and  GSA." 

Statutory  language  now  requires  approval  of  the  5-year  plans 
by  the  Judicial  Conference  of  the  United  States.   Strong 
coordination  effort  between  the  judiciary  and  GSA  is 
accomplished  in  monthly  meetings  of  CMC  and  AOUSC  staff. 
Therefore,  the  steering  committee  originally  proposed  in  the 
"Implementation  Plan"  has  not  been  established. 


9.  Question:   Beginning  in  1993,  GSA  established  a  policy 
of  no  longer  considering  the  judiciary's  requests  for 
individual  projects  unless  the  long  range  plans  had  been 
approved  by  the  chief  district  judge  and  the  circuit 
judicial  councils  had  approved  the  need  for  individual 
projects.   Have  all  the  projects  requested  by  GSA  since  1993 
been  approved  at  both  judiciary  levels  prior  to  GSA's 
submitting  prospectuses  to  Congress?   How  many  projects  has 
this  new  policy  been  applied  to? 

Answer:   Since  1993  all  the  project  requests  by  GSA  have 
been  approved  at  both  judiciary  levels.   The  total  number  of 
courthouse  projects  receiving  appropriations  in  fiscal 
years,  1994,  1995,  and  1996  is  43. 

10.  Question:   GAO  testified  that  a  number  of  projects 
received  initial  funding  based  on  so-called  11(b)  reports 
which  GSA  prepares  at  the  request  of  a  Member  of  Congress. 
These  projects  are  not  subject  to  the  same  level  of  scrutiny 
as  prospectus  projects  which  are  often  in  the  pipelines  for 
a  number  of  years.   Should  the  11(b)  process  be  eliminated 
or  revised? 
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Answer:   GSA  does  not  believe  that  there  is  a  need  to 
eliminate  the  11(b)  process;  however,  we  feel  that  the 
process  could  be  improved  to  create  a  more  effective  linkage 
with  GSA's  long-term  capital  investment  strategies. 

An  11(b)  Report  is  prepared  in  response  to  a  specific 
resolution  passed  by  the  Senate  Committee  on  Environment  and 
Public  Works  or  the  House  Committee  on  Transportation  and 
Infrastructure,  requesting  GSA  to  study  a  particular  housing 
need  in  a  specific  geographic  area.   When  the  report  is 
completed  and  transmitted  to  Congress,  the  11(b)  Report  is  a 
"Report  of  Building  Project  Survey."   If  the  Report 
recommends  that  a  prospectus  level  project  be  undertaken, 
GSA,  through  its  internal  processes,  applies  the  same  level 
of  scrutiny  to  these  projects  as  it  does  to  all  prospectus 
projects.   GSA  will  begin  defining  specific  requirements 
through  a  Prospectus  Development  Study  just  as  it  would  for 
any  other  potential  project.   Then,  based  on  the 
prioritization  of  this  project  in  relation  to  all  other 
potential  capital  investment  projects,  it  will  be  included 
in  GSA's  Capital  Improvement  and  Leasing  Program  in  an 
appropriate  fiscal  year. 

However,  there  have  been  occasions  when  the  Senate  or  House 
Appropriations  Subcommittee  has  added  an  11(b)  project  to 
GSA's  appropriations  bill  in  advance  of  a  request  for 
authorization  and  funding  from  GSA.   This  will  often  cause 
the  project  to  be  "out  of  step"  with  GSA's  long-range 
capital  investment  strategies,  and  result  in  the  deferral  of 
other  projects  with  a  higher  priority  at  that  point  in  time. 
GSA  believes  that  a  revision  to  the  11(b)  process  which 
would  preclude  the  insertion  of  projects  in  GSA's 
appropriations  bill  "before  their  time"  would  improve  the 
overall  credibility  and  effectiveness  of  the  process. 
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11.   Question:   GSA  has  long  been  criticized  for  not 
providing  better  oversight  with  respect  to  change  orders. 
Change  orders  on  the  Foley  Square  project  alone  totaled 
about  $120  million. 

a)  Does  GSA  have  an  automated  tracking  system  to 
monitor  the  type  of  change  orders  and  the  costs  associated 
with  the  changes  on  a  project  by  project  basis? 

b)  What  does  GSA  do  to  control  the  use  of  change 
orders? 

c)  Why  has  so  little  improvement  been  made  in  this 
area  given  the  fact  that  it  is  such  a  long-standing  problem? 

d)  Should  each  change  order  request  be  signed  by  the 
person  requesting  the  change  order  to  improve 
accountability? 

Answer:   a)   GSA's  current  RACATS  tracking  system  provides 
only  a  limited  means  of  addressing  construction  contract 
modifications  and  fails  to  distinguish  between  avoidable 
cost-growth  change  orders  and  other  unavoidable  and/or  non- 
cost-growth  related  modifications.   A  new  management 
information  system,  now  under  development,  will  allow  the 
tracking  of  18  contract  modification  classifications, 
thereby  allowing  a  more  effective  recognition  of  cost-growth 
problems. 

b)   There  are  several  types  of  change  orders,  some  can  be 
controlled  and  others  cannot.   For  instance,  unforeseen  or 
differing  site  conditions  is  a  frequent  cause  for  change 
that  is  unavoidable.   Even  with  field  studies  and  tests, 
what  is  hidden  below  ground  or  behind  a  wall  is  frequently 
specified  poorly  or  not  at  all.   These  types  of  changes  are 
exacerbated  on  smaller  projects  where  the  architect/engineer 
fee  is  too  little  for  adequate  site  inspection. 
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Another  type  of  change  order  difficult  or  costly  to  control 
are  minor  design  errors  and  omissions.   Unless  the  designer 
was  grossly  negligent,  the  cost  of  the  change,  but  not  the 
redesign,  is  paid  by  the  Government.   When  attributed  to  the 
Government,  these  delays  and  their  associated  costs,  are 
generally  difficult  to  avoid. 

The  above  are  considered  normal  costs  of  doing  business  and 
should  amount  to  no  more  than  3-5  percent  of  the  contract 
cost.   Project  budgets  always  have  a  contingency  factor  to 
cover  these  types  of  changes. 

The  major  uncontrolled  cost  is  associated  with  changes  to 
customer  requirements.   These  generally  fall  into  two 
categories:   (1)  Minor  change  where  a  tenant  needs  either 
more  or  less  space  to  satisfy  the  new  mission, 
(2)  Inadequate  planning  where  the  time  differential  from 
initial  project  submission  and  construction  completion  can 
be  5  to  7  years.   In  that  time,  people  and  plans  change  and 
these  changes  are  frequently  not  identified  until  after  the 
start  of  construction.   There  are  several  ways  to  minimize 
changes  including:  (1)  better  quality  assurance  prior  to 
construction  contract  award;  (2)  working  with  the 
construction  contractor  to  identify  potential  problems  prior 
to  start  of  work;  (3)  reducing  the  overall  time  for 
planning,  design,  and  construction;  and  (4)  denying  a 
customer's  request  for  a  change. 

c)   Generally,  all  but  customer  request  changes  are  within 
expected  ranges.   Our  desire  to  have  a  client  focus  and  to 
be  supportive  of  their  needs  or  just  an  inability  to  say 
"no"  to  a  request  for  change  has  caused  the  apparent 
excesses  in  construction  costs.   The  establishment  of  the 
Courthouse  Management  Group,  which  is  responsible  for 
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project  development  and  the  application  of  consistent 
strategies  to  keep  both  project  scopes  and  budgets  in  line, 
should  help  reduce  these  costs.   Through  program  oversight 
and  concept  reviews  this  group  will  have  a  significant 
impact  on  the  quality  and  completeness  of  the  contract 
documentation. 

d)   An  in-house  change  order  must  be  signed  by  the 
Contracting  Officer,  after  verifying  its  appropriateness  and 
determining  a  reasonable  cost  for  the  change.   For  change 
orders  requested  by  the  client,  there  must  be  proper 
documentation  in  the  files  which  specify  who  made  the 
request  and  when  it  was  made. 


12.   Question:   The  GSA  IG  testified  that  building 
enhancements  in  several  instances  have  increased  costs  to 
such  an  extent  that  annual  rental  payments  on  some  projects 
will  be  inadequate  to  repay  the  debt  which  financed  them  and 
GSA  must  withdraw  additional  funds  from  the  FBF  to  make  up 
the  loss.   The  IG  testified,  that  left  unchecked,  these 
losses  could  further  impair  the  overall  financial  soundness 
of  the  FBF  and  may  cause  other  needed  projects  to  be 
postponed.   The  GSA  IG  recommended  reevaluating  the  method 
used  to  establish  rent  to  recover  the  actual  cost  of 
construction . 

a)  Do  you  agree  with  the  IG's  recommendation? 

b)  How  many  courthouse  projects  cost  more  than  their 
income  generates? 

Answer:   a)  The  Public  Buildings  Amendments  of  1972 
authorize  GSA  to  charge  rates  that  "approximate  commercial 
charges  for  similar  space  and  services".   GSA  carries  out 
this  mandate  by  charging  rates  in  leased  and  Government- 
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owned  buildings  that  are  based  on  the  independent  appraisal 
of  rates  charged  in  comparable  commercial  properties  in  each 
geographic  location.   At  the  national  portfolio  level,  this 
has  allowed  GSA  to  recover  its  own  costs,  and  to  generate 
sufficient  additional  revenue  that  can  be  applied  to 
reinvestment  in  owned  buildings  through  repair,  alteration 
and  modernization.   However,  there  are  individual  buildings 
in  GSA's  portfolio  that  do  not  break  even  or  generate  net 
income.   For  the  most  part,  these  are  buildings  where 
construction  was  financed  through  methods  other  than  direct 
appropriation,  or  buildings  that  have  required  substantial 
reinvestment . 

In  response  to  a  desire  on  the  part  of  both  GSA  and  its 
client  agencies  to  improve  and  simplify  its  methods  of 
pricing  space  and  services,  GSA's  Office  of  Portfolio 
Management  chartered  a  Business  Process  Reengineering  (BPR) 
Team  to  study  the  current  Rent  system  and  develop  a  more 
efficient  and  effective  method  of  charging  for  space  and 
services.   Within  the  context  of  the  BPR  charter,  the  team 
is  looking  at  both  operating  and  design  and  construction 
costs  expended  by  the  FBF,  and  developing  a  process  that 
will  more  consistently  recover  these  costs. 

b)   A  full  response  to  this  question  requires  the  analysis 
of  a  large  amount  of  data.   A  complete  answer  will  be 
provided  by  January  31,  199  6. 
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RESPONSE  TO  QUESTIONS  FROM 

SENATOR  TED  STEVENS 

"Related  to  Federal  Building,  Waco,  Texas" 

(The  questions  are  restated  for  clarity) 
(Response  is  in  Bold  Print) _ 

1.   GSA  has  solicited  bids  for  a  new  federal  building  for 
the  Central  Business  District  of  Waco,  Texas. 

The  new  facility  to  house  the  Department  of  Veterans  Affairs 
(VA)  Regional  Office  in  Waco,  TX,  will  be  acquired  through  a 
competitive  lease  construction  procurement.   The  facility 
will  be  privately  owned,  and  will  not  be  a  Federally-owned 
building. 

(a)  What  is  the  range  of  expected  total  costs  to  build 
the  new  facility? 

The  range  of  expected  total  costs  to  build  the  facility 
is  $  10  to  15  million,  amortized  over  the  20  year  term 
of  the  lease. 

(b)  What  is  the  range  of  annual  lease  expenses  before 
and  after  inclusion  of  GSA  overhead  charges? 

The  range  of  annual  lease  expenses  is  $1,500,000  to 
$1,800,000  for  a  fully  serviced  lease.   The  present 
rate  for  GSA  overhead  (operating  expenses)  on  a  leased 
facility  is  approximately  8.5  % 

(c)  Will  GSA  formally  submit  the  prospectus  for 
Congressional  approval? 
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A  prospectus  will  not  be  submitted.   Based  on  the 
offers  that  have  been  submitted,  it  is  anticipated  that 
the  fully-serviced  annual  rental,  net  of  operating 
expenses,  will  not  exceed  the  fiscal  year  1996 
prospectus  threshold. 

2.   Information  indicated  the  existing  facility  can  be 
remodeled  for  approximately  half  the  cost  of  new 
construction,  which  should  result  in  a  commensurate  reduction 
in  annual  lease  amount.   If  substantial  savings  can  be 
achieved,  why  is  GSA  not  considering  the  remodeling 
alternative? 

The  existing  facility  is  not  located  in  the  Central 
Business  District  (CBD) ,  and  in  accordance  with 
Executive  Order  12  072  the  Government  must  locate 
Federal  agencies  into  the  CBD  unless  they  have  a 
mission  related  reason  for  locating  elsewhere.   The  VA 
does  not  have  a  mission  related  reason  to  locate 
outside  of  the  CBD. 

The  existing  facility  is  more  than  30  years  old  and 
would  require  complete  renovation  in  order  to  meet  the 
current  requirements  of  VA.   It  is  approximately  30,000 
square  feet  short  of  the  VA  requirement  and  would 
require  extensive  renovations. 

The  existing  facility  is  currently  leased  for  $8.90  per 
square  foot  with  the  Government  paying  all  maintenance, 
services,  and  utilities,  approximately  $6.40  per  square 
foot,  for  a  total  of  $15.30.   Based  on  the  offers 
submitted,  the  anticipated  rental  rate  for  the  new 
facility  will  be  below  this  figure. 

3.   How  much  of  a  cost  differential  would  have  to  exist 
before  GSA  would  consider  alternatives  to  a  new  building? 

As  indicated  in  the  answer  to  question  no.  2,  such  a 
cost  differential  may  not  exist  as  GSA  has  received 
offers  to  construct  a  new  facility  in  Waco's  CBD  at  a 
rental  rate  less  than  what  the  Government  is  currently 
expending  at  the  existing  facility. 
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The  current  lessor  protested  GSA's  decision  to  move  VA 
to  the  CBD  before  the  General  Accounting  Office.   The 
lessor  argued  that  GSA  was  limiting  competition,  and 
failed  to  consider  other  alternatives.   This  protest 
was  denied,  and  GSA's  position  was  upheld. 
The  current  lessor  recently  filed  a  complaint  regarding 
this  matter  in  the  Dnited  States  District  Court  for  the 
District  of  Coliimbia.   This  case  is  presently  pending. 

4.  In  light  of  the  increased  concern  regarding  the  security 
and  safety  of  federal  employees  since  the  Oklahoma  City 
bombing,  and  act  of  terrorism  which  has  been  directly  linked 
to  the  Branch  Dividian  tragedy  in  Waco,  why  is  the  GSA 
proceeding  with  construction  of  a  new  180,000  square  foot 
federal  building  in  Waco,  which  assumes  co-locating  several 
government  agencies  in  one  location? 

The  VA  is  currently  located  in  Waco,  TX.   GSA  is 
complying  with  the  VA  requirement  to  maintain  this 
facility  in  Waco. 

The  new  leased  facility  will  not  be  180,000  square 
feet.   The  expected  size  is  approximately  145,000 
rentable  square  feet  yielding  127,000  occupiable  square 
feet. 

The  new  facility  will  be  100  percent  occupied.   Aside 
from  Congressman  Chet  Edwards,  VA  will  be  the  only 
tenant  in  this  facility. 

5.  With  the  other  agencies  opting  out  of  the  new  building, 
is  it  true  the  building  will  only  be  65  percent  occupied  and 
have  two  tenants  initially,  the  VA  Regional  Office  and  the 
local  office  of  a  Member  of  the  House  of  Representatives? 

The  new  facillity  will  be  lOO  percent  occupied. 

6.  In  this  era  of  government  down  sizing,  how  does  GSA 
rationalize  creating  excess  space  as  cost-effective? 

GSA  will  not  create  excess  space.   The  new  facility 
will  be  fully  occupied. 
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7.  Why  is  the  GSA  proceeding  with  a  solicitation  restricted 
exclusively  to  the  Central  Business  District  when  several 
other  agencies  (including  Social  Security,  Department  of 
Justice  and  the  Internal  Revenue  Service)  have  apparently 
indicated  an  unwillingness  to  relocate  to  the  Central 
Business  District  of  Waco,  and  when  the  leadership  and 
employees  of  the  VA  Regional  Office  have  indicated  a  similar 
unwillingness  to  relocate? 

As  previously  stated,  VA  does  not  have  a  mission 
related  reason  to  locate  outside  of  the  CBD. 
Therefore,  Executive  Order  12072  provides  that  the  new 
facility  must  be  located  within  the  Waco  CBD. 

The  Social  Security  Administration  (SSA) ,  the 
Department  of  Justice  (DOJ) ,  and  the  Internal  Revenue 
Service  (IRS)  were  considered  for  occupancy  in  the  new 
facility,  but  will  not  be  housed  there  for  a  variety  of 
reasons,   with  regard  to  SSA,  they  cannot  be  housed  in 
the  new  facility  as  their  mission  requires  a  location 
outside  of  the  Waco  CBD.   Both  DOJ  and  IRS  expressed 
concerns  regarding  the  security  aspects  of  a  co-located 
facility.   These  agencies  will  not  be  housed  in  the  new 
facility  as  they  are  currently  boused  in  leased  space 
which  has  several  years  remaining. 

The  decision  to  move  VA  from  the  current  facility  to 
the  CBD  is  widely  supported  by  VA  headquarters  and  the 
local  community.   The  local  opposition  which  does  exist 
is  largely  a  function  of  the  efforts  of  the  incumbent 
lessor  who,  among  other  actions,  has  distributed  form 
letters  objecting  to  the  move  to  VA  employees  at  the 
current  facility. 

8.  At  what  point  are  the  location  preferences  of  the 
leadership  and  employees  considered  in  the  site  selection 
and  solicitation  process?   If  not,  why  not? 
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Tti«  VA  Regional  Dlraotor  In  Waco,  TX,   as  well  as  VA 
headquarters  representatives,  aoaompanled  QSA  on  tours 
and  approved  of  sites  vlttaln  the  CBD  Cor  the  relocation 
of  VA.   The  Solicitation  for  Offers,  the  procurement 
process  and  the  site  selection  process  have  all  been 
geared  toward  satisfying  VA's  essential  alsslon  needs 
In  a  manner  which  compiles  with  all  laws  and  Executive 
orders.  Including  the  Competition  In  Contracting  Act 
and  Executive  Order  12072. 
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UNITED  STATES  DISTRICT  COURT 

SOUTHERN  DIBTRtCT  OF  NEW  YORK 

UNITID  (TATEa  COURTMQUSS 

NEW  YORK.  NEW  YORK  10097 

THOMAS  r.  aRIESA 

CHIEF  JUDGE  December  15, 1995 


Honorable  William  S.  Cohen 

Chairman,  Subcommittee  on  Oversight  of  Government 
Management  and  the  District  of  Columbia 
Committee  on  Governmental  Affairs 
United  States  Senate 
432  Hart  Senate  Office  Building 
Washington,  D.C.  20510 

Dear  Senator  Cohen: 

YoOT  Subcommittee  held  a  hearing  on  November  8, 1995  on  the  subject 
of  courthouse  construction.  I  understand  that  there  is  an  opportunity  for  written 
submissions  to  be  filed  witii  respect  to  the  issues  dealt  widL  I  am  therefore  submitting 
this  letter  and  an  enclosed  statement  issued  by  our  court,  dated  February  1,  1995, 
dealing  wifli  tlie  Foley  Square  project. 

Since  the  role  of  judges  in  a  courthouse  building  project  is  crucial,  I  feel 
duty-bound  to  correct  fhe  impression,  conveyed  to  your  Subcommittee,  that  our  judges 
made  numerous  demands  upon  GSA  for  embellishments,  and  that  GSA  made  numerous 
improper  decisions  because  of  tiiis  pressure.  The  report  of  the  Inspector  General  of 
GSA  and  the  testimony  of  the  Deputy  Inspector  General  are  to  the  effect  that  various 
criticized  features  were  added  at  the  demand,  direction  and  insistence  of  the  judges. 
Unfortunately,  no  one  from  the  Inspector  General's  office  spoke  to  any  of  the  judges 
of  our  court  about  the  project  or  the  allegations  against  them. 

The  characterizations  of  the  Inspector  General  and  the  Deputy  do  not 
reflect  what  actually  went  on.  The  process  was  a  lengthy  one  and  cannot  be  depicted 
witliout  a  detailed  treatment.  That  is  the  reason  for  the  February  1, 1995  statement. 
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The  fact  is  that  both  GSA  and  the  judges  (the  latter  acting  through  a 
committee)  took  it  as  their  marching  orders  to  create  a  building  of  high  architectural 
distinction  both  inside  and  out  Paneling  in  courtrooms  and  marble  in  the  lobbies  were 
within  the  understood  architectural  framewoik.  In  connection  wi&  the  particulars  of 
courtroom  design,  the  judges  requested  a  traditional  American  style,  and  this  was 
agreed  to  by  GSA  as  somediing  genuinely  desirable,  not  as  an  embellishment  forced 
upon  it  What  occuired  throu^out  fee  process  was  a  truly  joint  efibrt  to  resolve  design 
issues  feat  had  to  be  resolved. 

The  one  thing  on  which  feere  was  a  real  struggle  related  to  operable 
windows.  This  matter  is  described  in  some  detail  in  fee  February  1, 1995  statement. 
The  reason  we  urged  so  strongly  fee  inclusion  of  some  operable  windows  was  our 
belief  feat  feey  would  be  essential  for  healfe  and  safety  in  fee  event  of  an  electrical 
blackout  or  ofeer  cause  of  &ilure  to  the  mechanical  ventilation  system. 

Certain  matters  of  detail  have  been  raised  since  fee  time  of  fee  February 
1  statement,  and  I  will  address  a  few  of  feese. 

The  Inspector  General  asserts  that  fee  judges  directed  and  insisted  that 
feere  be  specially  designed  carpet  for  courtrooms  costing  $114  per  square  yard.  This 
is  not  how  fee  matter  came  about.  The  judges  were  simply  shown  fee  carpet  which 
would  be  used.  This  had  obviously  been  approved  bofe  by  fee  interior  designer  and  by 
GSA.  Since  it  was  indeed  appropriate  in  its  design  and  quality,  we  had  no  objection. 
I  must  frankly  say  that  we  still  believe  feat  fee  decision  to  obtain  a  tough,  high  quality 
wool  carpet  was  a  sound  one. 

As  to  fee  Ceremonial  Courtroom,  it  is  indeed  a  large  and  e^^ensive  room. 
It  has  5300  square  feet.  However,  even  this  was  not  a  "demand"  by  fee  judges.  The 
size  of  fee  courtroom  evolved  from  consideration  of  a  variety  of  needs.  It  shoiild  be 
remembo^  that  one  purpose  of  this  courtroom  is  to  provide  for  very  large  trials.  It  has 
a  witness  stand,  a  jury  box,  an  adjacent  jury  room,  and  adjacent  cells  for  prisoners. 
Experience  in  fee  old  courfeouse  has  demonstrated  fee  desirabihty  of  having  a  room 
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wifli  tfie  dimensions  of  tiie  Ceremonial  Courtroom.  In  the  old  bmlding  we  have  three 
large  courtrooms  of  about  2800  square  feet.  The  recent  trial  of  the  case  about  the 
tCTTorist  conspiracy  to  destroy  the  Hudson  River  tunnels,  etc.  was  held  in  one  of  these 
courtrooms  since  the  new  courthouse  was  not  ready  when  that  trial  started.  As  it  turned 
out  the  courtroom  was  really  too  small  for  &is  trial.  So  much  space  was  required  in  the 
well  of  the  court  that  the  courtroom  had  to  be  ten^orarily  remodeled  by  taldng  out  part 
of  the  spectator  section.  We  believed,  and  still  believe,  tiiat  SUS.  ti^  coxirtroom  of 
unusual  size  is  appropriate  for  our  district. 

True  to  its  name,  the  Ceremonial  Courtroom  is  also,  of  coxirse,  designed 
for  ceremonial  purposes.  It  has  been  a  tradition  of  our  court,  as  of  most  courts,  to  have 
the  judges  gather  for  memorials  to  a  deceased  colleague  and  to  swear  in  a  new 
colleague.  The  courtroom  in  the  old  courthouse,  used  for  this  purpose,  was  built  over 
30  years  ago,  and  with  the  growth  in  the  number  of  judges  it  was  inadequate.  Thus, 
when  it  came  time  to  construct  the  new  Ceremonial  Courtroom,  wc  decided  to  have 
enough  space  on  the  bench  for  the  numbw  of  judges  (now  averaging  about  36  -  40)  and 
to  allow  for  further  growth.  Thus  the  three-tiered  bench  holds  a  maximum  of  48.  I 
should  also  note  that  this  courtroom  can  be  used  for  sittings  of  the  Court  of  Appeals, 
including  en  banc  sittings.  It  is  also  used  for  swearing  in  about  250  new  citizens  every 
week. 

There  have  been  comments  upon  somettiing  described  as  a  "bronze  fire 
hose  cabinet."  The  issue  apparently  grows  out  of  a  hsting  in  the  Inspector  General's 
report  But  such  a  cabinet  does  not  exist  It  was  apparently  proposed  by  someone 
(other  than  judges)  but  was  then  deleted. 

To  return  to  the  basics,  it  is  important  to  emphasize  that  the  judges  of  our 
court  did  not  act  in  die  Foley  Square  project  in  a  dictatorial  &shion,  heedless  of  cost 
considerations.  Judges  cannot  dictate  the  spending  of  funds  and  we  are  vividly 
conscious  of  that  feet  What  did  occur  was  a  conscientious  pursuit,  first  of  a  workable 
courthouse,  and  also  architectural  quality  and  durability.  We  respectfully  submit  that 
this  is  not  synonymous  with  extravagance.  A  budget  of  $354,000,000  was  established 
by  GSA  with  tiie  consent  of  0MB,  and  this  inevitably  assumed  a  building  of  high 
quality.  The  building  was  built  within  that  budget. 
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This  does  not  mean  that  tiwre  are  no  lessons  to  be  learned  from  the  Foley 
Square  project  Hieie  surely  are.  The  primary  lesson,  we  submit,  is  that  there  should 
be  agreement  in  advance  by  all  three  branches  —  Congress,  e>  ecutive,  and  judicial  ~ 
about  the  basic  features  of  the  building  and  the  budget.  This  may  sound  obvious  in 
theory,  but  it  is  not  so  obvious  in  practice.  In  feet,  I  do  not  beUeve  it  was  fully 
achieved  in  the  Foley  Square  project  The  way  the  Foley  Square  project  developed  was 
unusual,  and,  with  no  feult  on  anyone's  part,  the  design  and  budgetaiy  features  were 
apparently  not  fully  understood  by  all  parties  concerned,  including  the  oversi^  bodies 
in  Congress. 

However,  the  issues  about  Foley  Square  should  not.  in  all  fairness, 
obscure  the  more  importantly  and  long-4asting  significance  of  the  building.  It  is  without 
question  a  great  asset  to  the  community  and  the  nation.  It  is  remarkably  successfiil. 
The  main  thing  is  that  the  building  worics.  and  worics  extremely  well.  This,  along  with 
the  beauty  and  dignity,  are  continually  remarked  upon  by  flie  employees,  lawyers  and 
litigants,  jurors,  and  members  of  the  public  in  general.  These  are  citizens  and 
taxp^ers.  As  an  example  of  this.  I  am  attaching  a  memorandum  of  Judge  Michael  B. 
Mukasey,  recording  comments  made  to  him  by  the  jurors  who  performed  such  a 
remarkable  service  in  his  nine-month  terrorist  case.  Although  they  did  not  sit  in  the 
new  courthouse  they  wanted  to  see  it  The  reaction  of  these  fine  citizens  is  surely  of 
interest  It  represents  one  instance  of  a  continuous  flow  of  appreciative  comments  we 
receive. 

I  would  welcome  the  opportunity  to  meet  with  you  if  you  feel  that  it  would 
be  of  any  utihty  in  your  efforts.  The  same  thing  obviously  goes  for  any  other  members 
of  your  Subcommittee,  and  anyone  on  die  staff.  I  would  also  like  to  invite  you  and  the 
others  to  visit  the  courthouse. 


Very  truly  yours. 


Thomas  P.  Griesa 
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MEMORANDUM  , 

_  .    .      ,  ,  OfClllEFuUD6LTv3f.:;,SP.GR|ESA 

TO:  Chief   Judge   Griesa  /    ) // 

/.///  OCT  2  7  1995 

FROM:      Judge  Mukasey  Jfr/£^ 
DATE:      October  26,  1995  ^\ 

As  I  mentioned  during  yesterday's  telephone 
conversation,  I  had  invited  the  jurors  who  served  in  my  recently 
completed  trial.  United  States  v.  Abdel  Rahman,  et  al. .  S5  93  Cr. 
181  (MBM) ,  to  lunch  yesterday  in  part  because  they  wanted  to  see 
the  new  courthouse.   I  showed  them  the  ceremonial  courtroom,  my 
courtroom  and  my  chambers  among  other  things.   From  the  time  we 
entered  the  lobby  of  the  new  courthouse,  and  walked  through  the 
public  spaces  there,  to  the  time  we  returned  to  the  old  building 
so  they  could  pick  up  their  copies  of  exhibits  and  other  mementos 
they  wished  to  take  home,  all  of  them  seemed  to  take  great 
pleasure  in  the  loveliness  of  the  new  courhouse. 

Several  of  the  jurors  voiced  those  sentiments,  and  at 
least  two  of  them  commented  specifically  on  how  glad  they  were 
that  the  new  building  is  not,  as  one  of  them  put  it,  "one  of 
those  trashy  modern  things."   When  I  said  that  there  had  been 
some  criticism  of  the  cost  of  the  building,  one  responded,  with 
the  apparent  agreement  of  the  others,  that  if  you  want  good 
quality  you  have  to  spend  money. 

I  don't  know  whether  this  is  statistically  relevant, 
but  I  think  it  is  telling  that  none  of  them  was  disturbed  to  find 
marble  and  wood  in  a  courthouse.   To  the  contrary,  they  seemed 
pleased  to  see  that  the  importance  of  what  they  and  others 
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involved  in  the  process  were  doing  was  in  a  sense  ratified  in  the 
way  the  new  building  was  constructed. 
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February  l,   1995 


Statement  of  the  United  States  District  Court 

for  the  Southern  District  of  New  York  Regarding 

New  Foley  Square  Courthouse 


A  report  dated  December  12,  1994  has  been  made  public 
entitled  "Investigation  of  the  Federal  Courthouse  Construction 
Program:  Majority  Staff  Report  to  the  Committee  on  Environment  and 
Public  Works.  United  States  Senate."  It  is  sometimes  referred  to 
as  a  "Draft  Report"  since  it  has  apparently  not  been  approved  by 
the  entire  Committee.  It  will  be  referred  to  in  this  Statement  as 
the  "Staff  Report." 

Summary  of  Court's  Response 

1.  The  New  Courthouse  is  within  budget  and  on  time. 
The  design  and  construction  costs  will  be  approximately  $3  50 
million,  and  thus  within  the  budget  of  $354  million.  The  building 
has  been  constructed  within  the  42  months  specified  in  the 
contract . 

2.  In  a  Federal  courthouse  building  project,  the  judges 
are  responsible  for  ensuring  that  the  space  needs  are  met  and  that 
the  courthouse  performs  its  complex  functions  properly.  This  was 
the  reason  for  the  participation  of  the  judges  of  the  Second 
Circuit  and  the  Southern  District  of  New  York  in  the  planning  of 
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the  New  Courthouse  at  Foley  Square,  and  these  utilitarian  concerns 
were  the  primary  focus  of  their  efforts.  Experience  has  shown  that 
a  courthouse  often  involves  unusual  difficulties  of  design,  and 
that  courthouses  can  be  expensive  failures  if  the  most  careful 
planning  is  not  carried  out. 

3.  In  planning  the  New  Courthouse,  there  was  a  common 
understanding  by  the  participants  from  both  Government  and  the 
private  sector  that  this  building  would  be  of  the  highest 
architectural  quality,  and  would  have  the  dignity  and  permanence  to 
serve  the  administration  of  justice  for  a  century  or  more.  These 
objectives  were  publicly  announced  and  were  reflected  in  the 
relevant  contractual  documents.  Various  architectural  details  such 
as  marble  and  terrazzo  in  public  areas,  courtroom  finishes  and 
ceiling  heights,  can  be  fairly  evaluated  only  in  the  context  of 
these  objectives. 

4.  The  marble  walls  and  the  terrazzo  floors  in  the 
public  corridors  were  recommended  by  the  developer  based  on  a 
thorough  analysis  of  appearance,  durability  and  ease  of 
maintenance,  and  this  recommendation  was  accepted  by  the  General 
Services  Administration.  The  judges  did  not  demand  these  features, 
although  they  approved  them  for  what  they  consider  to  be  sound 
reasons. 

5.  Almost  all  the  district  judges'  chambers  are  within 
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the  dimensions  specified  in  the  1991  Design  Guide,  or  exceed  them 
by  a  negligible  amount.  The  very  few  instances  of  any  appreciable 
difference  are  necessitated  by  the  configuration  of  the  building. 
All  the  district  courtrooms  are  within  the  1991  Design  Guide 
standards,  except  for  the  one  courtroom  which  is  to  be  used  for 
ceremonies,  unusually  large  multi-defendant  trials,  and  Court  of 
Appeals  sittings. 

6.  The  showers  and  galleys  in  judges'  chambers  were  not 
extra  requests  of  the  judges  but  were  items  specified  in  the  1991 
Design  Guide. 

7 .  A  secured  passageway  is  needed  to  take  prisoners 
from  the  Metropolitan  Correctional  Center  to  the  New  Courthouse. 
The  type  of  enclosed  bridge  between  the  MCC  and  the  existing 
courthouse,  crossing  over  a  back  alley,  is  not  feasible.  There  is 
a  public  street  between  the  MCC  and  the  New  Courthouse.  Primarily 
because  the  City  objected  to  a  bridge  over  the  public  street,  and 
also  for  architectural  reasons,  it  was  decided  that  the  secured 
passageway  to  the  New  Courthouse  should  be  a  tunnel. 

8.  Of  the  2,100  windows  in  the  New  Courthouse,  the 
judges'  request  resulted  in  adding,  to  the  originally  planned 
number  of  167  operable  windows,  193  additional  operable  windows. 
This  was  done  to  guard  against  emergency  conditions  resulting  from 
power  failures. 


175 


Statement 

The  Staff  Report  deals  with  the  Federal  courthouse 
construction  program  in  general.  However,  the  project  which 
receives  the  most  attention  is  the  New  Courthouse  at  Foley  Square 
in  New  York  City.  After  comparing  the  assertions  of  the  Staff 
Report  about  Foley  Square  with  the  factual  record,  we  are 
constrained  to  say  that  the  Staff  Report  is  inaccurate  to  such  a 
degree  that  its  conclusions  simply  cannot  be  relied  upon.  It  must 
also  be  noted  in  all  fairness  that  the  Staff  Report  commits  a 
severe  injustice  to  the  numerous  persons,  both  from  the  Government 
and  from  the  private  sector,  who  have  labored  so  conscientiously  on 
this  project. 

The  main  message  that  the  Staff  Report  attempts  to  convey 
about  Foley  Square  is  that  the  Federal  judges  set  out  to  impose 
their  personal  and  extravagant  demands  upon  the  General  Services 
Administration,  which  weakly  bowed  to  this  pressure,  thus  allowing 
costs  to  escalate  out  of  control. 

In  dealing  with  Foley  Square,  the  Staff  Report  focuses  on 
a  few  features  of  the  building  which  are  said  to  be  unnecessary  and 
wasteful.  These  specific  points  will  be  dealt  with  later  in  this 
statement.  But,  it  is  essential  to  understand  at  the  outset  that 
the  subjects  addressed  by  the  judges  in  their  work  on  the  project 
went  far  beyond  the  topics  covered  by  the  Staff  Report. 


176 


5 
All  of  the  judges  who  participated  in  the  Foley  Square 
project,  both  those  from  the  District  Court  and  the  Court  of 
Appeals,  had  the  responsibility  to  make  sure  that  the  New 
Courthouse  would  meet  the  whole  range  of  needs  for  which  it  was 
being  built,  including  the  needs  of  judges,  jurors,  witnesses, 
litigants,  lawyers,  the  Office  of  the  Clerk  of  the  Court,  the 
Probation  Department,  Pre-Trial  Services,  the  U.S.  Marshals,  and 
the  Court  Reporters.  Also,  experience  has  shown  that  the  planning 
of  courtrooms  requires  great  attention,  and  that  courtrooms  can 
succeed  or  fail,  depending  upon  many  fine  details  of  planning. 
Security,  both  in  the  handling  of  prisoners  and  otherwise,  is  a  far 
greater  problem  today  than  it  was  some  years  ago.  Computers  are 
increasingly  important  in  a  courthouse,  and  issues  were  presented 
as  to  how  to  handle  present-day  computer  equipment  and  somehow 
provide  capacity  for  the  future.  Even  the  subject  of  telephone 
lines  and  switching  took  on  surprising  complexity.  These  and  other 
utilitarian  matters  were  the  focus  of  most  of  the  judges'  work  on 
the  New  Courthouse. 

Of  course,  a  building  such  as  the  New  Courthouse  at  Foley 
Square  is  not  built  without  much  attention  to  its  architectural 
character.  This  subject  will  be  addressed  in  some  detail  later  in 
this  Statement.  But  certain  points  should  be  made  at  the  outset. 
The  judges  took  it  as  a  duty  to  ensure  that  the  New  Courthouse  at 
Foley  Square  would  meet  high  standards  of  architectural  quality, 
both  inside  and  out.  The  courthouse  was  intended  to  make  a  strong 
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statement  expressing  the  dignity,  stability  and  order  of  the  law, 
as  well  as  its  humanity. 

Since  the  Staff  Report  directs  many  of  its  comments  to 
features  of  the  New  Courthouse  interior,  it  is  worth  noting  here 
that  two  of  the  most  important  elements  are  the  marble  walls  in  the 
lobbies  and  public  corridors,  and  the  design  and  finish  of  the 
courtrooms.  As  to  the  marble  walls,  the  judges  did  not  initiate 
the  idea  of  using  this  material,  although  they  approved  of  its  use, 
after  the  developer  recommended  it  and  GSA  accepted  the 
recommendation.  The  Vermont  marble,  which  is  of  unusual  brightness 
and  beauty,  has  already  drawn  the  most  appreciative  reaction  from 
courthouse  users  and  visitors.  As  to  the  courtrooms,  the  judges 
requested  that  they  be  designed  in  a  traditional  manner.  It  was 
always  contemplated  that  the  29  courtrooms  of  the  district  judges 
would  be  paneled.  The  judges'  request  that  this  be  done  in 
traditional  style  has  involved  a  certain  amount  of  mill  work  with 
attendant  costs.  However,  at  one  point  when  the  judges  believed 
that  the  courtroom  designs  were  too  elaborate,  they  asked  that 
certain  prominent  items  be  eliminated.  The  objective  was  to 
provide  a  dignified  courtroom  befitting  an  American  courthouse. 
The  judges  believe  that  this  result  has  been  achieved,  and  in  a 
straightforward  unelaborate  manner. 

A  Federal  courthouse  in  New  York  City  is  a  place  of 
intense  activity,  and  indeed  pressure.  When  a  trial  occurs,  there 
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is  often  great  stress  laid  upon  the  lawyers,  the  parties,  the 
witnesses,  the  jurors,  and  others  such  as  families  of  defendants 
charged  with  crimes.  It  is  no  mere  sentimentality  to  say  that  the 
beauty,  and  indeed  cheer,  of  the  public  spaces  and  the  courtrooms 
will  do  something  to  raise  the  spirits  and  make  life  better  for 
those  using  the  New  Courthouse. 

Further,  there  is  little  doubt  that  what  is  proposed  in 
the  Staff  Report  would  lead  to  such  a  reduction  in  quality  as  to 
produce  the  kind  of  cold,  institutional,  and  shoddy  structures 
which  the  public  scorns. 

Prescribed  Standard  of  Quality 

Any  discussion  of  the  new  Foley  Square  courthouse  should 
start  from  a  point  ignored  by  the  Staff  Report.  This  basic  point  is 
that  the  participants  in  the  project  —  the  judges,  the  General 
Services  Administration,  the  Administrative  Office  of  the  United 
States  Courts,  the  developer,  and  the  architects  —  were  all 
working  within  a  framework  of  architectural  standards.  Those  with 
knowledge  of  the  Foley  Square  project  can  attest  that  the 
participants  took  these  standards  with  the  utmost  seriousness,  as 
they  were  duty  bound  to  do. 

During  recent  years  there  has  been  a  serious  effort  to 
improve  the  quality  of  architecture  in  buildings  constructed  by  the 
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Federal  Government.  An  important  step  in  this  was  the  adoption  of 
the  "Guiding  Principles  for  Federal  Architecture"  in  1962  by  a 
cabinet-level  committee  appointed  by  President  Kennedy.  These 
principles  form  the  basis  for  the  following  regulation  governing 
Federal  architecture.  Title  41,  Code  of  Federal  Regulations 
S  101-19. 002(g) . 


(g)  The  design  of  new  buildings 
and  their  appurtenances  should 
provide  efficient  and  economical 
facilities  in  an  architecture  of 
distinction  and  quality.  The 
architecture  should  reflect  the 
dignity,  enterprise,  vigor,  and 
stability  of  the  United  States 
Government.  The  designs  shall 
embody  the  finest  contemporary 
American  architectural  thought  and 
shall  respect  local  architectural 
characteristics . 


The  basic  standards  of  the  Guiding  Principles  were 
incorporated,  and  expanded  upon,  in  GSA's  Solicitation  for  Offers 
of  September  13,  1988,  which  dealt  with  both  the  new  Foley  Square 
courthouse  and  the  new  Federal  office  building  at  290  Broadway. 
The  provisions  of  the  SFO  have  never  been  challenged  or  objected  to 
from  that  day  to  this.   The  SFO  states  (pp.  5-20  and  5-21): 

H.   Buildings  (General) 

1.    Image 

a.  The  Federal/Municipal 
Building  at  290  Broadway  and  the 
U.S.  Courthouse  Building  are  highly 
visible  facilities  of  the  Federal 
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Government  with  which  many  people 
will  interact  daily.  As  such,  they 
become  symbols  of  the  Federal 
Government  and  the  design  of  a 
government  building  becomes 
reflective  of  the  character  of  the 
Federal  Government.  The  character 
of  Federal  buildings,  as  outlined  in 
"Guiding  Principles  for  Federal 
Architecture"  should  ". . .reflect  the 
dignity,  enterprise,  vigor  and 
stability  of  the  American  national 
government.  Major  emphasis  should 
be  placed  on  the  choice  of  designs 
that  emibody  the  finest  contemporary 
architectural  thought  . . .  which 
reflects  upon  regional  architectural 
traditions. " 

b.  While  any  building  cannot 
fail  to  be  a  product  of  the  thought 
and  fashion  of  its  time,  the 
architect  should  strive  to  design  a 
building  that  embodies  the  finest 
architectural  idea  of  a  time  and 
should  avoid  obvious  stylistic 
trends. 

c.  The  buildings  should  have  a 
positive  image,  as  elements  of  the 
urban  skyline,  as  relating  elements 
of  an  urban  neighborhood  and  as 
single  buildings  interacting  with 
users  in  a  humane,  appropriately 
scaled,  courteous,  gentle  manner. 

d.  In  the  specific  case  of  the 
Federal  Courthouse  Building,  this 
building  will  continue  a  precedent 
of  architectural  quality  initiated 
by  the  Cass  Gilbert  Courthouse  to 
which  it  is  linked  and  the  adjacent 
New  York  County  Courthouse,  designed 
in  the  1920 's  by  Guy  Lowell. 
Setbacks,  building  articulation,  and 
massing  should  relate  to  the 
neighboring  courthouses. 
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Materials 


b.  Materials  of  the  exterior 
should  be  carried  to  the  ground 
increasing  in  the  complexity  of 
pattern  and  texture  as  the  user  is 
more  perceptively  aware  of  them. 
Lobby  areas  should  utilize  materials 
compatible  with  the  exterior  skin. 
Entrance  lobby  areas  should  be  of  an 
honorific  scale  with  attention  given 
to  the  symbolic  nature  of  the 
materials. 


The  high  quality  to  be  achieved  in  the  New  Courthouse  was 
discussed  at  a  hearing  of  February  3,  1989  held  before  the  Senate 
Environment  and  Public  Works  Committee,  Subcommittee  on  Water 
Resources,  Transportation,  and  Infrastructure.  Senator  Moynihan 
presided.  William  J.  Diamond,  Regional  Administrator  in  New  York 
for  the  GSA,  testified  that  the  location  of  the  courthouse  and 
office  building  projects  in  Lower  Manhattan  "requires  that  the 
projects  represent  the  best  in  architecture."  He  further  testified 
that  "it  is  absolutely  essential  that  these  projects  make  the  best 
possible  architectural  statement  for  the  City  of  New  York  and  the 
Federal  Government." 

Durability  was  a  prime  factor  in  the  architectural 
considerations.  It  was  recognized  that  this  courthouse  would  be  a 
"hundred  year  building"  and  undoubtedly  last  more  than  the  hundred 
years. 
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This,  therefore,  was  the  framework  within  which  the 
judges,  the  GSA,  the  Administrative  Office,  the  developer,  and  the 
architects  all  worked.  Of  course,  general  standards  and  ideals  can 
be  carried  out  in  different  ways  by  different  people,  and  it  is 
surely  possible  to  quarrel  with  any  particular  design  or  structure. 
But  the  important  thing  is  that,  for  the  New  Courthouse  at  Foley 
Square,  the  participants  were  striving  in  good  faith  to  meet  the 
high  standards  which  had  been  ordained.  Those  who  were  present  at 
the  endeavor  know  this  to  be  so. 

Preliminary  Planning 

The  space  problems  giving  rise  to  the  Foley  Square 
project  were  the  subject  of  an  exhaustive  study  by  a  Joint 
Committee  of  the  District  Court  for  the  Southern  District  and  the 
Second  Circuit  Court  of  Appeals,  which  resulted  in  a  detailed 
report  in  October  1984.  The  Joint  Committee  was  chaired  by  Circuit 
Judge  Thomas  J.  Meskill.  The  Joint  Committee  found  that  a 
compelling  need  existed  for  a  new  courthouse  and  recommended  that 
steps  be  taken  toward  its  construction  on  the  site  across  Pearl 
Street  where  the  new  building  is  in  fact  now  located. 

The  findings  of  the  Joint  Committee  have  never  been 
seriously  challenged.  It  is  worthy  of  note,  in  light  of  the  Staff 
Report's  denigration  of  judges  as  part  of  the  planning  process, 
that  the  impetus  for  the  Foley  Square  project  came  from  the  judges 
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of  the  two  courts.  This  was  followed  by  years  of  further  work  by 
representative  judges  of  these  courts  involving  intense  and  complex 
consideration  of  exactly  what  was  needed  to  be  placed  in  the  new 
building,  the  proper  utilization  by  the  two  courts  of  both  the  new 
building  and  the  existing  building,  the  question  of  whether  any 
other  Federal  agencies  besides  the  courts  should  be  accommodated, 
and  so  on. 

A  myriad  of  details  required  attention.  These  included 
the  size  of  courtrooms  and  type  and  size  of  the  ancillary  spaces  to 
be  part  of  the  courtroom  complexes,  with  attention,  among  other 
things,  to  the  secure  and  efficient  handling  of  prisoners. 
Experience  has  shown  that  there  are  woeful  deficiencies  in  the 
courtroom  complexes  of  the  existing  courthouse  as  to  the  size  and 
type  of  accommodations  and  also  as  to  security.  There  was  little 
point  in  building  a  new  courthouse  without  remedying  these 
problems.  Regarding  judges'  chambers,  those  in  the  existing 
courthouse  are  generally  inadequate  for  a  variety  of  reasons, 
including  the  fact  that  the  they  were  designed  for  a  much  smaller 
workload  and  staff  than  today's.  Also,  over  the  years  many  of  the 
chambers  have  been  carved  out  of  space  not  designed  for  them  and 
they  are  too  small  by  any  standard. 

The  judges  took  the  lead  in  the  planning  on  these 
subjects,  and  it  is  difficult  to  imagine  who  else  would  have  had 
the  knowledge  to  do  it.   This  was  not  a  matter  of  seeking  luxury. 
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It  was  a  matter  of  having  a  workable  new  courthouse,  fit  to  carry 
the  burdens  of  the  current  era. 

The  fragmentary  treatment  in  the  Staff  Report  gives  no 
inkling  of  what  actually  went  on.  The  Staff  Report  states  that, 
"From  the  start,  the  judges  in  New  York  ignored  the  Judiciary's  own 
design  guide,"  and  quotes  a  May  1988  letter  from  the  Circuit 
Executive  of  the  Second  Circuit  to  GSA  stating  that  the  courts  were 
proposing  a  number  of  departures  from  the  specifications  in  the 
Design  Guide  in  respect  to  larger  courtroom  and  chambers  sizes  "to 
accommodate  the  special  demands  upon  the  Southern  District  of  New 
York."  The  staff  Report  summarily  rejects  the  idea  of  any  such 
needs.   However,  the  Report  contains  no  analysis  of  the  facts. 

The  Design  Guide  which  is  referred  to  was  issued  in  1984 
by  the  Space  and  Facilities  Committee  of  the  Judicial  Conference  of 
the  United  States.  During  the  course  of  planning  the  new  Foley 
Square  courthouse,  this  Design  Guide  was  being  revised  by  the 
Committee,  and  a  new  Guide  took  effect  in  1991.  In  any  event,  the 
Southern  District  did  indeed  propose  to  depart  from  the  1984  Guide 
in  certain  respects  and  obtained  authority  to  do  so  in  the  manner 
prescribed  by  the  Guide. 

All  this  was  described  at  the  Senate  Subcommittee  hearing 
of  February  3,  1989  by  the  then  Chief  Judge  Charles  L.  Brieant  of 
the  Southern  District. 
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When  we  got  down  to  real  figures  and 
away  from  approximations,  it  became 
apparent  that  the  1984  United  States 
Court  Design  Guide,  adopted  by  the 
Judicial  Conference  of  the  United 
States,  did  not  satisfy  the  current 
needs  of  the  courts,  nor, 
specifically,  of  our  District  Court 
with  its  own  unusual  needs  and 
working  conditions.  In  a  timely 
fashion  we  sought  and  received 
approval  of  our  own  Board  of  Judges 
of  the  Southern  District  of  New 
York,  also  of  the  Judicial  Council 
of  the  Second  Circuit,  and  then  on 
September  22,  1988  at  our  request 
the  Judicial  Conference  of  the 
United  States  approved  upward 
departures  from  the  Court  Design 
Guide  where  necessary. 

These  departures  were  required  in 
each  case  to  provide  adequate  space 
in  courtrooms  and  chambers  to  meet 
current  and  future  operations  in  our 
locality,  including  adaptations  for 
the  mega-trials,  which  have  become 
so  prevalent.  In  1988  there  were 
eight  criminal  trials  which  lasted 
from  three  to  14  months; — five  of 
those  trials  had  seven  or  more 
defendants,  and  there  were  26 
defendants  in  one  of  the  cases. 
These  figures  don't  take  into 
account  the  many  criminal  cases  that 
take  one  to  two  months  at  a  time. 

It  is  not  only  the  large,  multi- 
defendant  criminal  trials  that 
require  large  courtroom  space — you 
can  well  imagine  the  number  of 
attorneys  and  spectators  who  show  up 
for  a  trial  such  as  Westmoreland 
against  CBS,  or  a  Drexel-Burnham 
Lambert  hearing  or  GAF.  We  have  a 
large  amount  of  multi-district 
litigation,  such  as  the  Bhopal 
disaster  case,  in  which  there  were 
99  attorneys,  plus  management 
counsel,  and  the  hearing  had  to  be 
held  outside  of  the  Courthouse 
because    we    were    unable    to 
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accommodate  those  numbers.  We  now 
give  passes  to  the  press  in  order  to 
regulate  the  number  of  people 
attending  court,  and  journalists  are 
often  unable  to  cover  proceedings 
because  of  inadequate  courtroom 
size,  when  they  leave  the  room  to 
telephone  their  newsdesk  and  lose 
their  seats. 


Thus,  the  intentions  of  the  court  were  openly  declared. 
They  could  have  been  challenged  at  the  time.  They  were  not.  And 
even  in  the  Staff  Report  they  are  not,  in  terms  of  any  factual 
showing. 

The  specific  differences  between  the  1984  Design  Guide 
and  what  the  court  was  proposing  are  as  follows.  The  Design  Guide 
referred  to  a  standard  courtroom  of  1,820  square  feet  and  a  large 
courtroom  of  2,400  square  feet.  The  proposal  of  the  court  was  that 
there  be  23  standard  district  courtrooms  of  2,100  square  feet  each, 
6  large  district  courtrooms  of  2,800  square  feet  each  and  one 
ceremonial  courtroom  of  3,600  square  feet.  These  figures  related 
to  the  courtrooms  themselves,  without  adjunct  facilities.  The 
Design  Guide  also  referred  to  district  judge  chambers  of  1,600 
square  feet,  including  both  the  judge's  office  and  staff  offices. 
The  court  proposed  at  that  time  that  there  be  27  district  judge 
chambers  with  a  total  of  1,975  square  feet  each.  These  court 
specifications  were  included  in  the  SFO  of  September  30,  1988,  and 
were  open  to  scrutiny  by  the  public  and  Government  officials. 
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However,  as  will  be  discussed  later  in  this  Statement, 

the  square  footages  of  the  district  courtrooms  and  district  judge 

chambers  were  substantially  within  the  1991  revision  of  the  Design 

Guide. 

The  Budget 

Early  in  the  Staff  Report  there  is  a  statement  that,  "GSA 
constructed  a  $500  million  courthouse  in  Manhattan's  Foley  Square." 
Later,  the  Staff  Report  asserts  that  the  final  cost  of  the  New 
Courthouse  "will  be  approximately  $377  million,  plus  $200  million 
in  interest  payments."  Also,  although  not  engaging  in  any  precise 
discussion  of  the  budget,  the  Staff  Report  indicates  that  the  cost 
of  the  project  is  far  above  budget. 

Under  the  method  of  financing  used  for  the  new  Foley 
Square  courthouse,  the  funds  are  borrowed  and  not  appropriated,  and 
interest  costs  are  incurred  on  the  borrowed  funds.  However,  the 
discussion  in  the  Staff  Report  is  mainly  directed  to  activities 
affecting  construction  costs,  and  the  examples  of  the  cost  of  other 
courthouses  deal  with  construction  costs.  The  relevant  subject 
would  therefore  appear  to  be  construction  costs,  or  since  the 
contract  for  Foley  Square  was  a  design-build  contract,  it  is 
appropriate  to  discuss  the  total  cost  of  design  and  construction. 
In  any  event,  it  is  misleading  to  talk  loosely  about  constructing 
"a  $500  million  courthouse." 
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Prior  to  the  time  that  the  contract  between  GSA  and  the 
developer  was  entered  into,  GSA  estimated  that  the  cost  of  the 
design  and  construction  of  the  New  Courthouse  would  be  $354 
million.  The  figure  was  submitted  to  the  Office  of  Management  and 
Budget,  which  gave  borrowing  authority  for  this  amount  as  part  of 
the  total  budget  for  the  New  Courthouse  and  the  Broadway  office 
building.   This  approval  was  granted  on  February  26,  1991. 

It  is  now  demonstrated  that  GSA  established  a  budget  of 
remarkable  accuracy.  Since  the  New  Courthouse  is  nearly  complete, 
almost  all  of  the  costs  have  either  been  incurred  or  are  capable  of 
very  close  estimate.  The  design  and  construction  costs  of  the  New 
Courthouse  are  now  figured  to  be  about  $350  million,  or  slightly 
under  budget. 

It  is  also  worthy  of  note  that  the  building  has  been 
completed  on  time.  The  contract  with  the  developer  called  for 
completion  in  42  months  following  the  Notice  to  Proceed.  This 
notice  was  given  June  6,  1991.  GSA  accepted  the  building  as 
substantially  finished  on  December  6,  1994,  which  is  42  months 
after  that  Notice. 
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Planning  and  Change  Orders 

A  major  point  in  the  Staff  Report  relates  to  change 
orders  to  the  basic  contract.  It  asserts  that  there  have  been  more 
than  200  modifications  or  change  orders,  amounting  to  $100.3 
million.  Another  figure  is  given  for  what  are  said  to  be  "total 
costs  of  contract  contingencies,  including  upgrades  in  courtrooms, 
chambers,  and  other  requirements  of  the  judges,"  said  to  amount  to 
$135.2  million. 

The  Staff  Report  attempts  to  persuade  the  reader  that  GSA 
and  the  developer  entered  into  a  contract  providing  for  the  design 
and  construction  of  a  proper  courthouse,  after  which  a  host  of 
changes  were  made  largely  in  response  to  demands  by  the  judges,  and 
largely  involving  amenities  and  adornments  not  necessary  to  a 
proper  courthouse.  This  is  not  what  happened. 

To  understand  the  facts,  it  is  necessary  to  start  with 
the  design-build  competition.  Various  drawings  and  information 
were  required  to  be  submitted  by  the  competitors,  as  specified  in 
the  Solicitation  for  Offers.  A  fairly  well  developed  plan  of  the 
exterior  was  required.  Of  course,  the  building  needed  to  be  large 
enough  in  terms  of  the  number  of  floors  and  size  of  floors  to 
accommodate  the  functions  of  the  court  which  had  been  specified  in 
square  footage  terms.  But  there  was  no  request  for  a  competitor  to 
provide  fully  developed  plans  for  courtrooms,  chambers,  and  other 
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spaces.  It  was  deemed  unfair  to  require  a  submission  of  this  level 
of  design  (which  would  have  involved  a  very  substantial  additional 
investment)  from  competitors.  The  full  design  of  the  building  was 
to  be  carried  out  under  the  design-build  contract. 

A  competitor  was  required  to  make  a  dollar  bid.  But  this 
bid  needed  to  be  made  without  the  benefit  of  thoroughly  developed 
interior  plans. 

For  uge  in  connection  with  the  dollar  bids,  the  SFO 
contained  a  schedule  of  finishes  for  floors,  ceilings,  and  walls  in 
the  various  types  of  spaces.  In  this  schedule  of  finishes,  GSA  was 
by  and  large  attempting  to  interpret  and  apply  the  1984  Design 
Guide. 

The  winner  of  the  competition  was  BPT  Properties.  BPT 
was  judged  to  have  submitted  the  best  exterior  design  in  terms  of 
its  architectural  quality  and  its  adaptation  to  the  surrounding 
environment  in  a  harmonious  and  considerate  manner.  Among  those 
who  reached  this  judgment  were  a  design  jury  of  prominent 
architects,  and  representatives  of  the  City  of  New  York.  BPT's 
dollar  bid  was  $241  million. 

The  contract  dated  March  29,  1991  between  GSA  and  BPT  set 
the  $241  million  as  the  "Initial  Target  Price."  It  also  provided 
for  a  "Ceiling  Price"  of  $259  million.   It  called  on  BPT  to  both 
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design  and  build  the  New  Courthouse.  Under  the  contract  GSA  would 
actually  pay  to  BPT  what  BPT  paid  to  its  subcontractors  plus 
amounts  covering  the  costs  incurred  in  subcontracting  plus  standard 
markups  for  BPT's  overhead  and  profit.  If  this  was  to  be  less  than 
$241  million,  BPT  would  receive  10%  of  the  savings  and  GSA  would 
receive  90%.  If  it  was  greater  than  $241  million,  GSA  would  pay  up 
to  the  ceiling  of  $259  million. 

The  judges  did  not  participate  in  the  analysis  of  the 
cost  estimates  in  the  bids,  or  in  negotiating  or  preparing  the 
contract  with  the  developer,  BPT.  This  was  the  responsibility  of 
GSA. 

The  judges  did  participate  in  the  further  planning  of  the 
building  which  took  place  after  the  contract  was  awarded.  As  far 
as  the  judges'  work  was  concerned,  this  related  almost  entirely  to 
the  interior  of  the  building. 

a.       Interior  Planning 

It  is  necessary  here  to  observe  an  essential  point.  The 
judges  were  not  asking  for  embellishments  and  adornments  to  an 
existing,  adequate  interior  plan.  The  participants  in  the  planning 
process  -  the  developer,  the  architects,  GSA,  the  judges  -  were 
basically  starting  from  the  beginning  to  create  the  designs  for  the 
courtrooms,  chambers,  staff  offices,  and  other  spaces.   A  housing 
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plan  had  been  drawn  up  showing  the  functions  needing  to  be 
accommodated  and  square  footages,  but,  as  indicated  earlier,  this 
had  not  been  translated  into  actual  designs  and  plans. 

The  main  effort  of  the  participants  in  the  planning 
process,  including  the  judges,  was  devoted  to  utilitarian  matters. 

The  layouts  of  the  courtroom  complexes  and  the  chambers 
(offices  of  judges  and  staff)  presented  some  degree  of  difficulty 
and  required  a  review  of  numerous  alternate  designs  before  certain 
ones  were  selected.  This  was  made  necessary,  in  part,  by  the 
configuration  of  the  building  with  its  curves  and  jogs.  Although 
designed  to  contribute  to  the  building's  architectural  richness, 
the  configuration  called  for  considerable  ingenuity  in  laying  out 
the  interiors. 

Plywood  mockups  of  courtrooms  were  constructed  in  a 
hangar  at  Floyd  Bennett  Field  and  were  scrutinized  closely  to 
ensure  that  there  were  proper  accommodations,  spaces  and  sight- 
lines  for  judges,  court  staff,  attorneys  and  clients,  witnesses, 
court  reporters,  interpreters,  jurors,  and  the  public  and  press. 

Aside  from  courtrooms  and  chambers,  the  judges  were 
responsible  for  ensuring  proper  design  of  the  offices  for  the  Clerk 
of  the  Court,  Probation  Department,  Pretrial  Services,  U.S. 
Marshals,  and  Court  Reporters.   The  judges  also  sought  spaces  to 


193 


22 
provide  better  acconunodatlon  within  the  New  Courthouse  for 
attorneys  than  is  offered  in  the  existing  courthouse. 

In  addition  to  the  utilitarian  concerns,  there  was  the 
matter  of  architectural  character,  and  this  was  indeed  regarded  as 
of  great  importance.  As  already  described,  all  who  worked  on  the 
building  felt  duty  bound  to  meet  a  high  standard  of  architectural 
quality,  both  outside  and  in. 

The  New  Courthouse  was  not  to  be  allowed  to  appear  as  a 
kind  of  poor  relation  of  the  existing  Cass  Gilbert  courthouse.  In 
this  connection,  it  needs  to  be  recalled  that  the  Cass  Gilbert 
building  has  features  such  as  the  ten  massive  columns  at  the  front 
of  the  building  with  Corinthian  capitals;  prominent  pilasters  on 
the  sides  of  the  building  with  Corinthian  capitals;  details  in  the 
stonework  in  the  upper  parts  of  the  exterior  which  are  prominent 
enough  to  be  seen  at  remarkably  long  distances;  marble  walls  in  all 
public  corridors  on  all  31  floors,  which,  in  many  cases,  have 
detailing  such  as  pilasters,  and  cornices  carved  in  the  marble; 
alternating  colors  of  marble  in  the  public  corridors  on  the  various 
floors,  a  total  of  nine  different  types  of  marble  being  used;  the 
building's  original  courtrooms  having  completely  paneled  walls  of 
traditional  design,  with  highly  detailed  moldings  and  carvings,  and 
with  ceiling  heights  of  22  feet,  and,  in  the  case  of  three  large 
courtrooms,  even  greater  ceiling  heights;  ornamented  plaster" 
ceilings  in  the  lobby  and  all  public  corridors  and  in  all  the 
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original  courtrooms. 

There  was  no  thought  that  the  degree  of  elaboration  in 
the  Cass  Gilbert  building  could  or  should  be  replicated.  But  the 
New  Courthouse  was  intended  to  be  a  present-day  expression  of  high 
architectural  quality,  which  would  be  in  harmony  with  the  Cass 
Gilbert  building,  at  the  same  time  remaining  within  present-day 
cost  constraints.  This  would  ensure  that  the  building  would 
express  the  dignity  and  permanence  of  a  major  Federal  courthouse. 

There  is  sound  reason  to  believe  that  these  objectives 
have,  in  fact,  been  achieved.  This  has  been  done  by  an  ingenious 
use  of  various  architectural  elements  which  produce  variety,  warmth 
and  a  classical  appearance,  without  resorting  to  the  elaborate 
details  of  another  era. 

For  instance,  in  the  interior  there  is  the  Vermont  marble 
on  the  walls  of  the  lobbies  and  public  corridors.  However,  there 
is  far  less  detailing  than  in  the  Cass  Gilbert  building,  reliance 
being  placed  in  the  New  Courthouse  on  the  extraordinary  beauty  of 
the  marble  itself  and  the  design  of  the  spaces  with  particular 
emphasis  on  maximum  outside  light.  The  courtrooms  of  the  district 
judges  are  fully  paneled  and  those  of  the  magistrate  judges  are 
partly  paneled.  But  this  paneling  is  far  simpler  in  detail  than 
that  of  the  existing  courthouse.  Also,  there  are  no  22  foot 
ceilings,  but  varying  ceiling  heights  within  a  room,  the  highest 
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point  being  16  to  16%  feet  within  coffers.  The  ornamented  plaster 
ceilings,  which  are  such  an  important  element  in  the  existing 
building,  are  entirely  missing  from  the  New  Courthouse.  The 
ceremonial  courtroom  and  its  anterooms  in  the  new  building  are 
indeed  richly  ornamented,  but  at  least  this  one  space  should 
attempt  to  carry  over  to  some  degree  the  type  of  architectural 
detail  found  in  the  Cass  Gilbert  building. 

Prior  to  the  award  of  the  contract,  in  the  competition 
stage,  the  Solicitation  for  Offers  had  referred  to  the  1984  Design 
Guide.  There  were  certain  exceptions  to  this,  including  the 
specifications  of  courtroom  and  chambers  sizes  as  noted  earlier. 
A  new  Design  Guide  appeared  in  the  spring  of  1991.  Since  the 
construction  of  the  New  Courthouse,  and  so  much  of  its  planning, 
were  to  take  place  after  the  issuance  of  the  new  Guide,  it  was  only 
sensible  to  apply  this  new  Guide  to  the  new  building. 

The  Staff  Report  states  that  this  was  a  "chaotic 
approach."  The  idea  of  "chaos"  is  not  supported  by  the  evidence. 
In  the  Staff  Report  itself,  the  documentary  citation  following  this 
allegation  is  a  letter  from  GSA  to  the  Administrative  Office  dated 
December  12,  1991,  which  simply  states  that,  "It  is  appropriate 
that  the  new  courthouse  be  built  to  the  new  standard." 

The  Staff  Report  complains  that  the  demands  of  the  judges 
exceeded  even  the  revised  Design  Guide,  asserting  that  judges' 
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offices  (exclusive  of  the  offices  of  staff  included  in  chambers  as 
a  whole)  will  be  as  much  as  1,000  square  feet,  twice  the  1991 
guideline  standard.  The  Report  also  refers  to  a  December  1991 
letter  from  GSA  to  the  District  Court  complaining  about  these 
requirements . 

Repeatedly  in  the  Staff  Report  selective  facts  are  given 
but  the  whole  truth  is  omitted.  The  letter  referred  to  was  but  one 
phase  of  an  ongoing  discussion  between  GSA  and  the  judges  regarding 
chambers  sizes  and  layouts.  As  already  indicated,  the  interior 
planners  needed  to  reckon  with  the  unusual  shape  of  the  building. 
After  much  work  and  consideration  of  alternatives,  agreement  was 
reached  on  the  chambers,  as  reflected  in  a  letter  to  the  court  from 
GSA  dated  February  7,  1992.  The  letter  affirmed  that  GSA,  the 
Courts'  Committee,  and  the  architect  had  "devised  several 
alternative  layouts  for  the  Judges'  chambers,  influenced  largely  by 
the  fixed  floorplate  of  the  building."  There  was  "a  deviation  from 
standard,  based  upon  the  unique  characteristics  of  this  building." 

In  fact,  the  chambers  designs  agreed  upon  actually 
involved  very  little  deviation  from  the  1991  Design  Guide,  which 
specifies  a  total  area  for  chambers  (including  both  the  judge's  and 
staff  offices)  of  1,990  square  feet.  In  the  New  Courthouse  there 
are  seven  configurations  of  chambers.  The  usable  space  in  three  of 
these  is  less  than  1,990  square  feet  -  ranging  from  about  1,850  to 
about  1,880.   Three  types  are  slightly  over  the  guideline  standard 
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at  about  2,000  square  feet,  and  one  type  haS\  about  2,400  square 
feet.  There  are  only  three  of  this  last  type  ov^t  of  a  total  of  26 
district  judge  chambers,  and  they  are  located  in  the  middle  of  long 
walls  in  the  tower  and  their  size  is  very  much  a  function  of  the 
building  configuration. 

As  to  a  judge's  private  office,  the  1991  Guide  refers  to 
500  square  feet  for  such  an  office,  but  states  that  the  figures  in 
the  Guide  for  spatial  allocations  within  the  chambers  complex  are 
only  recommendations  and  not  standards,  since  the  "chambers  suite 
is  a  highly  individualized  group  of  spaces,  designed  under  the 
guidance  of  the  judge  to  best  meet  his/her  specific  needs."  In  the 
New  Courthouse,  the  26  judges'  offices  range  from  590  to  980  square 
feet,  only  three  being  over  900  square  feet.  These  are  in  the 
three  chambers  of  approximately  2,400  square  feet.  The  precise 
layouts  and  distribution  of  component  spaces  are  heavily  influenced 
by  the  shape  of  the  building. 

As  to  district  courtrooms,  the  1991  Design  Guide 
specifies  a  standard  courtroom  of  2,400  square  feet  and  a  "special 
proceedings  courtroom"  of  3,000  square  feet.  The  New  Courthouse 
will  have  23  standard  district  courtrooms  of  2,100  square  feet  and 
6  district  courtrooms  of  2,800  square  feet,  which  are  referred  to 
as  "large  courtrooms,"  although  they  come  within  the  definition  of 
"special  proceedings  courtroom"  in  the  Guide.  There  is  also  a 
ceremonial  courtroom  of  5,300  square  feet,  which  will  be  used  not 
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only  for  events  of  a  ceremonial  nature,  such  as  naturalization  of 
new  citizens,  but  also  for  especially  large  multi-defendant 
criminal  trials  and  sittings  of  the  Court  of  Appeals.  Thus,  in  the 
case  of  all  the  district  courtrooms  but  one,  they  are  within  the 
standards  of  the  1991  Design  Guide. 

b.   Change  Orders 

Concurrently  with  the  design  work,  GSA  was  required  to 
continually  monitor  the  contractual  arrangement.  The  judges  did 
not  participate  in  this,  but  the  documents  which  have  been  reviewed 
in  preparing  this  Statement  show  what  occurred.  As  elements  of  the 
design  were  decided  upon,  it  was  necessary  for  GSA  to  determine 
whether  or  not  the  work  to  be  performed  would  be  within  the  scope 
of  the  March  1991  contract  or  would  require  a  change  order.  Where 
a  change  order  was  needed  to  cover  part  or  all  of  the  work  on  a 
particular  item,  the  terms  and  price  of  the  change  order  were 
negotiated.  The  process  of  pricing  involved  estimating  the  cost  of 
the  particular  item  based  upon  the  current  plans  and 
specifications,  granting  a  credit  for  whatever  amount  was  included 
in  the  March  1991  contract  relating  to  this  item,  and  arriving  at 
a  target  price  amount  for  the  change  order  which  would  be  added  to 
the  $241  million  target  price  in  the  original  contract. 

To  a  substantial  extent  the  change  orders  reflected  the 
degree  of  interior  planning  being  carried  out  following  the 
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contract.  Thus,  as  spaces  were  precisely  designed,  costs  were 
arrived  at  and  change  orders  were  made,  with  credit  for  amounts  in 
the  original  contract. 

Also  it  is  true  that  there  were  upgrades  in  quality.  For 
instance,  the  contract  provided  for  vinyl  fabric  walls  and  rather 
thin  marble  floor  tiles  in  most  of  the  public  corridors.  Soon 
after  the  signing  of  the  contract,  the  developer  recommended  to  GSA 
marble  walls  and  terrazzo  floors  for  these  spaces.  BPT  accompanied 
these  recommendations  with  justification  in  terms  of  aesthetics, 
durability  and  relative  ease  of  maintenance.  GSA  accepted  the 
proposals  and  later  advised  the  judges.  The  judges  did  not  demand 
or  even  request  these  changes,  although  they  approved  them  and 
subsequently  consulted  with  GSA  and  the  architects  as  to  the 
quality  and  type  of  marble  and  the  precise  extent  of  its  use. 

In  connection  with  the  work  of  the  judges,  questions 
about  finishes  and  other  matters  affecting  appearance  were  some  of 
the  many  issues  dealt  with  relating  to  courtrooms,  chambers,  and 
public  areas.  There  was  actually  very  little  disagreement  between 
GSA  and  the  judges  on  these  matters.  The  situation  was  not  what 
the  Staff  Report  portrays  -  the  judges  demanding  and  GSA 
surrendering.  The  objective  of  high  quality  within  reasonable  cost 
constraints  was  shared  by  all  concerned.  There  were  substantial 
upgrades.   There  were  also  compromises  to  limit  the  costs. 
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At  one  point  GSA  recommended  that  a  relatively  narrow 
strip  of  courtroom  paneling  (between  picture-rail  height  and  the 
ceiling  molding)  be  omitted  in  order  to  somewhat  reduce  the  cost  of 
paneling.  The  judges,  after  consulting  with  an  architect,  believed 
that  this  would  be  inappropriate  and  not  in  harmony  with  the 
overall  panel  design  of  the  courtroom.  In  other  words,  if  the 
courtrooms  were  to  be  paneled,  the  concept  should  be  complete. 
After  considerable  discussion,  it  was  agreed  that  there  would  be  no 
break  in  the  paneling. 

Certain  other  types  of  change  orders  should  be  mentioned. 
The  systems  necessary  to  operate  the  building  were  further  analyzed 
following  the  contract,  and  were  substantially  improved.  This 
refers  to  matters  such  as  boilers,  HVAC,  and  electrical  conduits. 
Prisoner  holding  cells  near  the  courtrooms  (a  most  essential  item) 
were  not  included  in  the  original  contract  and  were  added  by  change 
order.  Change  orders  were  also  made  for  the  main  entrance  security 
and  the  fourth  floor  Marshals'  area. 

The  list  of  change  orders  also  takes  in  certain  items 
which  will  be  discussed  further  hereafter  -  operable  windows; 
kitchenettes  for  the  chambers;  and  the  tunnel  from  the  Federal  jail 
to  the  New  Courthouse. 

The  target  prices  in  the  change  orders  amount  to  a  total 
of  $121  million.   When  this  is  added  to  the  target  price  in  the 


201 


30 
initial  contract  of  $241  million,  the  total  target  price  is 
approximately  $362  million.  However,  as  stated  earlier,  the  cost 
to  the  Government  is  expected  to  be  about  $350  million,  within  the 
$354  million  budget. 

Although  this  Statement  describes  the  change  order 
process  on  the  basis  of  information  supplied  by  GSA,  the  judges  did 
not  participate  in  this  process  at  the  time  it  was  going  on.  It  is 
necessary  to  keep  in  mind  that  there  were  two  categories  of 
activity,  which  yere  closely  related  but  which  were  still  separate. 
One  category  was  the  planning,  in  which  the  judges  were  involved. 
The  other  category  was  dealing  with  the  impact  of  this  planning  on 
the  contractual  arrangements.  This  was  carried  out  between  GSA  and 
the  developer.  It  was  the  GSA  staff  who  took  the  results  of  the 
planning  and  then  analyzed  and  negotiated  what  would  be  considered 
to  be  within  the  original  contract  and  what  would  require  a  change 
order.  The  judges  did  not  join  the  expert  staff  at  GSA  in  this 
work,  nor  were  they  informed  at  the  time  of  the  details  of  the 
change  orders.  The  judges  assumed  that  they  would  be  warned  of  any 
proposals  which  were  out  of  line  in  terms  of  cost  and  further 
assumed  that  GSA  would  not  allow  the  project  to  exceed  budget. 
Both  assumptions  have  turned  out  to  be  correct. 
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1992  Budget  Discussions 

The  Staff  Report  refers  to  an  incident  in  July  1992  when 
GSA  warned  the  judges  about  the  possibility  of  exceeding  the  $354 
million  budget.  Nothing  is  said  in  the  Staff  Report  about  the 
reaction  of  the  judges  or  the  resolution  of  the  matter  except  to 
say  that  the  judges  felt  that  GSA  should  go  back  to  0MB  or  Congress 
for  more  funds,  and  that  GSA  did  not  go  back. 

It  is  true  that  a  GSA  memorandum  recites  that  the  above 
comment  was  made  at  one  of  the  meetings  on  this  subject.  However, 
the  Staff  Report  in  its  usual  fashion  omits  most  of  the  facts. 

When  GSA  came  to  the  courts  with  this  problem,  it 
presented  a  summary  of  the  change  orders  mainly  in  terms  of  a  few 
large  summary  figures.  These  indicated  the  possibility  that  the 
change  orders  might  total  as  much  as  $135  million,  bringing  the 
total  cost  of  the  project  to  $376  million  or  $22  million  over 
budget.  The  main  point  the  judges  made  was  that  they  wished  to  see 
a  detailed  breakdown  of  the  summary  figures  so  that  they  could 
assess  the  situation  more  accurately.  Also,  the  GSA  staff 
themselves  stated  that  the  figures  being  used  were  estimates, 
probably  subject  to  substantial  downward  adjustment. 

In  response  to  the  judges'  request,  a  detailed  breakdown 
was  provided.  Some  cost  reductions  were  agreed  upon.  However,  the 
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important  thing  was  that,  as  negotiation  of  the  change  orders 
continued,  it  appeared  clear  that  the  $354  million  budget  would  not 
be  exceeded.   And  it  has  not  been. 

Staff  Report  Quotations 

One  technique  employed  by  the  Staff  Report  is  to  use 
certain  quotations  in  a  way  entirely  divorced  from  their  context. 
These  quotations  are  made  to  appear  as  if  they  refer  to  the 
exorbitant  demands  of  the  judges  for  luxuries  and  the  trouble  and 
cost  that  these  demands  were  creating.  For  instance,  the  Staff 
Report  cites  an  internal  GSA  memorandum  of  November  28,  1989, 
stating  that  belated  changes  requested  by  the  courts  "have 
substantially  added  to  the  cost  of  construction  and  have  delayed 
the  project." 

Also,  the  Staff  Report  concludes  its  discussion  of  Foley 
Square  with  what  is  obviously  intended  to  be  a  telling  quotation 
from  a  GSA  document  of  March  2,  1990,  which  complains  about  a  court 
consultant  rearranging  the  building. 

This  is  a  misuse  of  the  material.  During  the  development 
of  the  project,  issues  did  arise  between  the  courts  and  GSA.  The 
main  issue  referred  to  in  both  of  the  above  documents  had  to  do 
with  the  location  of  various  functions  in  the  new  building.  GSA 
had  hired  an  architect  who,  through  an  apparent  misunderstanding. 
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had  decided  to  place  the  general  office  spaces  on  the  top  floors  of 
the  building  and  the  courtrooms  on  the  lower  floors.  This  would 
have  been  extremely  inefficient.  The  courts,  after  reviewing  the 
issue  with  their  consultant,  asked  to  have  the  matter  corrected  by 
a  reversal  of  this  arrangement.  GSA  agreed,  and  the  project  moved 
forward . 

Alleged  Lack  of  Planning 

The  Staff  Report  states  that  "an  overall  lack  of  planning 
led  to  confusion  and  held  up  progress."   The  report  cites,  as  an 
"example"  of  this,  that  after  the  Solicitation  for  Offers  had  been 
sent  out  by  GSA,  the  City  of  New  York  decided  that  the  size  of  the 
site  on  which  the  building  could  be  constructed  should  be  reduced. 

When  an  "overall  lack  of  planning"  is  alleged,  the 
reference,  of  course,  is  inevitably  to  GSA  and  the  judges.  This  is 
a  serious  allegation.   6ut  the  actual  facts  are  as  follows. 

GSA  and  the  courts  originally  decided  that  the  New 
Courthouse  should  have  a  volume  of  about  800,000  gross  square  feet 
above  ground  level.  The  SFO  of  September  1988  specified  this 
volume.  After  what  was  referred  to  as  Phase  I  of  the  design 
competition  had  been  concluded,  the  Department  of  City  Planning  of 
the  City  of  New  York  examined  the  results  of  Phase  I  and  in  early 
July  1989  notified  GSA  that  it  was  objecting  to  the  800,000  square 
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foot  volume.  GSA  and  the  courts  decided  not  to  oppose  the  City's 
position,  but  to  reduce  the  voluae  of  the  building  to  740,000  gross 
square  feet  above  ground  level.  This  was  acceptable  to  the  City. 
The  matter  was  concluded  by  early  August  1989,  and  the  limitations 
were  incorporated  into  Phase  II  of  the  design  competition.  Certain 
functions  which  had  been  originally  intended  for  the  new  building 
were  pulled  back  to  the  existing  courthouse. 

This  incident  shows  nothing  more  than  a  problem  which 
arose  and  was  dealt  with  satisfactorily  within  one  month  in  1989. 

Site  Selection 

The  Staff  Report  refers  to  the  report  of  a  panel  of 
experts  appointed  by  GSA  in  1993  as  saying  that  the  site  selection 
for  the  New  Courthouse  was  "not  directed  to  picking  the  best  site 
for  a  new  court." 

It  is  difficult  to  fathom  such  a  criticism.  The  reality 
is  that  the  planners  had  astounding  good  fortune  in  being  able  to 
acquire  a  piece  of  vacant  land  across  the  street  from  both  the 
existing  courthouse  and  the  Federal  jail  facility,  the  Metropolitan 
Correctional  Center.  This  has  a  number  of  undeniable  advantages. 
In  the  first  place,  it  allows  the  District  Court  to  utilize  both 
buildings.  If  this  had  not  been  done,  and  if  the  entire  District 
Court  had  been  required  to  move  to  a  new  building  at  some  different 
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location,  the  result  would  have  been  the  abandonment  of  a  number  of 
perfectly  good  courtrooms  and  chambers  in  the  existing  courthouse 
and  the  construction  of  a  substantially  larger  new  courthouse  at 
increased  cost.  Also,  the  Court  of  Appeals  is  able  to  use  the  new 
building  to  some  extent,  so  that  the  two  courts  share  both 
buildings  conveniently.  This  comes  about  solely  because  of  the 
favorable  location  of  the  New  Courthouse.  Finally,  the 
transportation  of  prisoners  between  the  MCC  and  the  New  Courthouse 
can  be  carried  out  with  maximum  efficiency  and  security  because  of 
the  close  proximity  of  the  two  buildings. 

The  Tunnel 

It  is  appropriate  to  quote  in  full  the  remarks  in  the 
Staff  Report  about  the  tunnel  connecting  the  MCC  with  the  New 
Courthouse . 


Another  item  demanded  by  the 
judges  that  was  not  originally 
anticipated  is  a  tunnel  connecting 
the  Federal  correctional  facility 
across  the  street  to  the  new 
courthouse.  The  judges  argued  that 
the  tunnel  was  necessary  for 
security  purposes  when  prisoners  are 
brought  from  the  facility  to  the 
courthouse.  The  tunnel  added  costs 
of  approximately  $13  million  to  the 
project.  The  tunnel  is  unnecessary. 
The  new  building  is  not 
significantly  closer  to  the 
correctional  facility  than  the  old 
Foley  Square  Courthouse,  and 
transfers  of  prisoners  to  the  old 
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courtrooms  were  acconplished  above 
around  without  undue  security 
hazards.   (emphasis  added) 


The  facts  are  different. 

The  transfer  of  prisoners  from  the  NCC  to  the  existing 
courthouse  is  not  simply  "above  ground,"  but  through  an  enclosed 
bridge  across  a  back  alley.  It  cannot  be  sensibly  suggested  that 
the  court  would  forego  such  a  secured  passage.  To  illustrate  this, 
one  need  only  point  to  the  recent  World  Trade  Center  bombing  trial 
and  major  racketeering  and  organized  crime  prosecutions. 

The  New  Courthouse  is  separated  from  the  MCC  by  a  public 
street,  not  an  alley.  The  City  objected  to  having  a  bridge  across 
this  public  street.  Primarily  for  this  reason,  and  also  because  of 
architectural  considerations,  it  was  decided  to  construct  a  tunnel. 

In  any  event,  the  tunnel  is  not  something  "not  originally 
anticipated."  Indeed  the  original  SFO  of  September  30,  1988  called 
not  only  for  a  secured  tunnel  from  the  MCC  to  the  New  Courthouse 
for  prisoner  movement,  but  also  for  a  tunnel  from  the  existing 
courthouse  to  the  new  building.  At  the  February  3,  1989  hearing 
before  the  Senate  Subcommittee,  the  then  Chief  Judge  Charles  L. 
Brieant  of  the  Southern  District  testified  about  the  plan  for  the 
two  tunnels.  He  discussed  the  possibility  of  bridge  crossings,  but 
stated  that  the  City  of  New  York  is  now  generally  opposed  to  the 


208 


37 
construction  of  additional  bridges  between  buildings  over  public 
streets.  He  stated  that  the  present  plan  was  to  proceed  with  the 
two  tunnel  connections. 

As  time  went  on,  the  judges,  GSA,  the  U.S.  Marshals 
Service,  and  the  Bureau  of  Prisons  reviewed  the  matter.  Neither 
tunnel  was  included  in  the  March  1991  contract.  There  was  further 
consideration  of  the  possibility  of  one  or  more  bridge  connections 
or  the  use  of  vans  to  transport  prisoners. 

The  result  was  that  the  judges  withdrew  any  request  for 
either  a  tunnel  or  bridge  connection  between  the  existing 
courthouse  and  the  new  building.  This  decision  resulted  in  a 
saving  of  over  $15  million.  However,  the  judges  and  the  agencies 
agreed  upon  the  need  for  a  tunnel  between  the  MCC  and  the  New 
Courthouse.  The  tunnel  between  the  MCC  and  the  New  Courthouse  is 
covered  by  change  order. 

The  cost  of  the  tunnel  (approximately  $12.5  million)  is 
included  in  the  overall  cost  figure  of  $350  million  described 
earlier. 
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Operable  Windows 

The  Staff  Report  objects  strongly  to  the  request  by  the 
judges  to  have  a  certain  nuaber  of  operable  windows  in  the  New 
Courthouse.  It  is  true  that  the  judges  argued  for  this  from  the 
very  start.  Although  the  building  has  a  highly  sophisticated  HVAC 
system,  blackouts  and  breakdo%ms  can  occur.  In  such  emergencies 
operable  windows  are  essential. 

The  building  has  a  total  of  2,100  windows.  The  original 
design  called  for  167  operable  windows  for  maintenance  purposes. 
After  much  discussion  it  was  finally  agreed  that  an  additional  193 
operable  windows  would  be  provided,  to  be  opened  by  a  special 
device  possessed  by  the  building  manager  in  an  emergency.  This  is 
substantially  fewer  than  the  judges  sought. 

Miscellaneous  Points 

The  Staff  Report  states  that  by  November  1990  the  court 
"had  requested  $32  Billion  in  additions  to  the  building's  design 
that  exceeded  the  Courts'  o%m  design  guidelines,"  and  that  within 
two  more  years  the  cost  of  these  upgrades  rose  to  $47  million. 
This  is  incorrect.  The  $32  million  referred  to  had  nothing  to  do 
with  items  in  excess  of  the  guidelines.  It  involved  items  which 
were  within  the  guidelines,  but  were,  under  certain  prior 
understandings,  to  be  paid  for  by  the  Judiciary  and  not  by  GSA. 
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After  discussion,  it  was  agreed  that  these  items  would  be  covered 
by  GSA  as  part  of  construction  costs.  The  $47  million  was  one  of 
the  several  figures  presented  to  the  court  in  July  1992  when 
possible  cost  overruns  were  discussed.  But,  as  already  described, 
the  cost  overruns  did  not  actually  occur. 

The  Staff  Report  indicates  that  the  judges  asked  for 
mahogany  paneling  in  all  the  courtrooms  and  implies  that  the  judges 
asked  for  paneling  in  their  offices.  The  fact  is  that  the  judges' 
offices  are  not.  paneled,  and  mahogany  veneer  is  one  of  the  four 
types  of  veneer  used  in  the  courtrooms  -  the  others  being  oak, 
cherry  and  walnut. 

The  Staff  Report  asserts  that  the  judges  demanded  showers 
and  kitchenettes  in  their  chambers.  In  fact,  there  was  no  demand. 
Showers  and  kitchenettes  (actually  referred  to  as  "galleys")  are 
provided  for  in  the  1991  Design  Guide,  and  these  items  have  been 
installed  pursuant  to  that  Guide.  The  showers  were  included  in  the 
original  contract,  and  the  kitchenettes  in  a  change  order. 

Conclusion 

Enough  has  now  been  said  in  this  Statement  to  indicate 
the  inaccurate  and  misleading  character  of  the  Staff  Report.  It 
should  also  be  noted  that  a  few  subjects,  such  as  the  change  in  the 
method  of  financing,  are  within  the  knowledge  of  GSA  and  were  not 
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connected  to  the  activity  of  the  judges.  Therefore,  this  Statement 
will  not  deal  with  these  subjects. 

A  great  many  people  have  devoted  themselves  to  the  New 
Foley  Square  Courthouse  project  over  many  years.  These  have 
included  not  only  people  in  nzmagerial  roles,  but  numerous  artisans 
who  have  worked  with  enormous  skill  to  produce  a  building  of 
unusual  quality. 

The  real  story  about  this  building  is  that  it  achieves 
architectural  quality  of  a  high  order,  stands  as  a  fitting 
companion  to  classic  landmarks,  and  was  built  within  modern  cost 
constraints.  This  took  ingenuity  and  creativity  of  a  very  high 
order  on  the  part  of  those  who  really  executed  this  project  -  GSA, 
the  developer,  the  architects,  and  the  artisans.  To  the  extent 
that  the  judges  of  the  Second  Circuit  and  the  Southern  District  of 
New  York  were  involved  in  the  project,  they  are  gratified  to  have 
participated  in  em  effort  which  has  produced  this  fine  result.  The 
users  of  the  New  Courthouse,  the  New  York  community,  and  the  public 


212 


41 
at  large  are  the  beneficiaries.  They  are  already  indicating  quite 
plainly  that  they  know  this  to  be  true. 


United  States  District  Court 
for  the  Southern  District  of  New  York 


Thomas  P.  Griesa 
Chief  Judge 
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STATEMENT  OF  JUDICIAL  COUNCIL 

OF  THE  FIRST  CIRCUIT 

REGARDING  NOVEMBER  8,  1995  TESTIMONY 

BEFORE  SUBCOMMITTEE  ON  OVERSIGHT  OF  GOVERNMENT  MANAGEMENT 

AND  THE  DISTRICT  OF  COLUMBIA 

SENATE  COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 


During  the  November  8,  1995  hearing  before  the  Senate 
Governmental  Affairs  Subcommittee  on  Oversight  of  Government 
Management,  several  references  were  made  to  the  new  Boston 
Federal  Courthouse  project  in  the  statement  of  Mr.  William  Gadsby 
on  behalf  of  the  General  Accounting  Office.   Accordingly,  this 
response  will  focus  on  the  GAO  testimony,  as  it  related  to  the 
Boston  courthouse.   We  will  not  attempt  to  respond  to  all  of  the 
issues  raised  in  the  hearing  concerning  the  courthouse 
construction  program  in  general.   Nor  will  we  respond  to  the 
conclusory  labels  placed  on  the  project.   Instead,  we  have 
limited  our  response  to  those  questions  that  were  raised 
concerning  the  new  Boston  Courthouse  in  the  Gadsby  statement  and 
related  colloquy.   That  response  is  as  follows: 

In  Mr.  Gadsby' s  statement  there  are  two  references  that 
raise  issues  concerning  supposed  increased  cost^  incurred  by  the 


^We  note  that  Mr.  Gadsby' s  statement  also  made  reference  to 
design  features  which  reduced  costs  for  the  new  Boston  federal 
courthouse.   In  two  of  the  three  areas  in  which  costs  for 
interior  and  exterior  finishes  were  discussed- -for  interior 
lobbies  and  public  corridors  and  for  exterior  walls- -the  Boston 
design  was  identified  as  an  example  of  the  use  of  less  costly 
building  materials.   Similarly,  in  the  discussion  of  building 
features,  the  Boston  design,  which  makes  use  of  the  2,400  square 
foot  en  banc  appellate  courtroom  for  ceremonial  purposes,  was 
identified  as  less  costly  than  those  projects  designed  with  the 
guideline  ceremonial  courtroom  of  3,000  square  feet  or  more. 

We  note  also  that  the  GAO  report  did  not  identify  several 
features  mentioned  by  Senator  McCain  in  his  opening  statement  and 
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new  Boston  Courthouse. 

a)   COURTROOM  DESIGN  -  Mr.  Gadsby's  statement 

reports  that: 

The  Boston  courthouse  is  to  have 
courtrooms  finished  in  English  Brown 
Oak  wainscot  veneer  paneling; 
drywall  above  the  wainscot  and  on 
the  ceiling  with  hand-painted 
stenciling  valued  at  about  $700,000; 
and  veneer  and  solid  wood  bookcases 
behind  each  judge's  bench.   Each 
district  courtroom  at  the  Foley 
Square  (NY)  courthouse  has  one  of 
four  types  of  wood  veneer  paneling  - 
-  mahogany  cherry  ,  American  oak,  or 
walnut  --  installed  from  floor  to 
ceiling,  which,  according  to  GSA, 
cost  about  $5  million  more  than 
using  wood  wainscot  paneling. 


later  colloquy  as  cost  drivers  for  the  Boston  Courthouse.   This 
is  no  doubt  because:  the  "six  story  atrium"  is  essentially  a 
transparent  glass  curtain  wall  simply  permitting  unobstructed 
views  by  those  outside  and  inside  the  building  itself;  the  "63 
private  kitchens"  are  basic  storage  rooms  designed  to  accomodate 
copy  machines  and  the  microwave  units  and  refrigerators  judicial 
officers  buy  with  their  own  funds;  the  "53  private  bathrooms"  are 
toilet  facilities  designed  to  avoid  compromising  encounters 
between  jurors,  judicial  officers,  court  personnel  and  parties, 
witnesses,  people  in  custody  or  other  persons  interested  in  the 
outcome  of  litigation  and  the  "37  different  law  libraries"  are 
simply  the  rooms  used  as  offices  for  judicial  law  clerks  where 
chambers  law  books  are  located. 
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By  comparison,  district  courtrooms  in  the 
Kansas  City,  Shreveport,  and  Minneapolis 
courthouses  have,  or  are  to  have,  less  costly 
wood  wainscot  paneling  with  fabric-covered 
acoustical  panels  on  the  upper  walls.   None  of 
the  courthouses  other  than  Boston  have,  or  are 
planned  to  have,  bookcases  behind  judges' 
benches . 
The  comparison  contained  within  Mr.  Gadsby's  statement 
itself,  $700,000  for  finish  work  for  courtrooms  in  the  new  Boston 
courthouse  compared  to  $5  million  for  finish  work  above  wainscot 
paneling  in  the  new  Foley  Square  courthouse,  even  when  adjusted 
for  the  larger  number  of  courtrooms  in  Foley  Square,  shows  that 
the  courtrooms  in  the  new  Boston  courthouse  are  actually  modest 
considering  the  cost  associated  with  providing  dignified 
courtrooms.   We  in  no  way  mean  to  imply  that  the  Foley  Square 
costs  are  unreasonable.   We  use  this  example,  merely,  to 
demonstrate  the  relatively  modest  cost  of  the  finishes  used  for 
the  courtrooms  in  the  new  Boston  courthouse. 

In  addition,  it  should  be  noted  that  the  use  of  English 
Brown  Oak  as  a  veneer  was  originally  proposed  by  the 
architectural  design  team.   The  initial  proposal  provided  for 
this  wood  both  in  public  spaces  and  private  chambers.   The  judges 
supported  the  use  of  this  type  of  wood  in  public  spaces  only, 
i.e..  the  courtrooms.   The  use  of  this  wood  in  private  chambers 
and  offices  was  declined  by  the  judges  because  such  use  was 
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considered  appropriate  as  an  enhancement  only  for  symbolic  public 
spaces.   The  use  of  English  Brown  Oak  in  public  spaces  was  agreed 
to  by  all  parties  involved  only  after  all  the  parties  were 
satisfied  that  the  cost  was  within  reasonable  boundaries  and  the 
use  of  such  wood  was  not  in  any  way  in  violation  of  the  "Buy 
American  Act."   The  choice  to  use  only  this  one  wood  type,  of 
course,  rather  than  several,  also  permitted  economies  of  scale  in 
the  project. 

The  modest  additional  cost  for  this  design  choice  was  more 
than  offset  by  the  use  in  the  Boston  courthouse  design  of 
precisely  the  design  features  identified  in  Mr.  Gadsby's 
statement  as  less  costly  in  Kansas  City,  Shreveport  and 
Minneapolis:   wainscot  with  fabric  covered  acoustical  panels  on 
the  upper  walls.   The  suggestion  that  decorating  the  upper  walk 
with  stencilling  is  a  costly  feature  is  perplexing.   Stencilling 
is  the  traditional  New  England  method  for  providing  inexpensive 
decoration.   There  are  two  basic  stencil  patterns  to  be  applied 
and  they  are  to  be  hand  painted  in  the  same  sense  that  painting 
hallway  walls  is  necessarily  hand  painting.   Finally,  we  are 
surprised  that  the  choice  to  have  bookshelves  behind  the  bench,  a 
consistent  feature  of  courtrooms  for  Massachusetts  for  the  past 
two  centuries,  is  viewed  as  an  increased  expense.   The  bench  and 
bar  have  always  understood  that  it  is  helpful  for  judges  to  have 
the  relevant  texts  easily  accessible. 

b)    SITE  - 
(1)  In  Mr.  Gadsby's  testimony,  there  is  a  statement  that: 
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The  Boston  courthouse  is  being 

built  on  the  waterfront  at  the 

Boston  harbor.   The  site  will 

require  additional  construction 

costs  for  (1)  extensive 

waterproofing  and  windbracing  for 

the  building,  (2)  arches  in  the 

bottom  of  the  building  to  minimize 

the  blocking  of  the  harbor  view, 

(3)  a  $1.6  million  pier  and 

floating  dock  to  accommodate 

Coastal  Zone  Management  Act 

requirements,  and  (4)  a  2-acre 

"harbor  park"  around  the  exterior 

of  the  building  that  is  projected 

to  cost  about  $3.4  million. 
Regarding  the  supposed  excessively  costly  "extensive 
waterproofing  and  windbracing",  we  have  been  informed  by  the 
architects  and  engineers  that  the  need  for  waterproofing  is  no 
different  on  the  Fan  Pier  site  than  it  would  have  been  elsewhere 
in  most  of  Boston  downtown,  which  is  essentially  filled  land. 
Similarly,  the  architects  and  construction  experts  report  that 
windbracing  requirements  are  not  materially  different  for  this 
site  than  for  other  comparatively  sized  buildings  in  the  City  of 
Boston. 
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With  respect  to  arches  on  a  portion  of  the  bottom  floor, 
these  simply  represent  an  architectural  feature  proposed  by  the 
design  team  and  agreed  to  by  GSA  and  the  Judiciary.   Other  design 
features  certainly  would  have  been  proposed  if  the  courthouse  had 
been  built  on  one  of  the  other  sites.   To  cite  such  features  as 
additional  construction  cost  implies  that  it  would  be  preferable 
to  constrain  design  choices  and  create  cookie  cutter  buildings 
incorporating  only  those  features  which  reflect  the  lowest  common 
denominator  of  cheapest  initial  cost  without  considering  long 
term  functional,  aesthetic  and  symbolic  values. 

With  reference  to  the  construction  of  a  $1.6  million  pier 
and  dock  and  the  need  to  accommodate  Coastal  Zone  Management 
requirements,  it  should  be  made  clear  that  these  requirements  are 
imposed  by  Federal  Coastal  Zone  Management  Act  16  U.S.C.  §1451, 
et  sea. .  and  its  related  federal  regulations.   Federal 
legislation  and  regulations  effectively  dictate  that  the  cost  of 
replacing  the  dock  at  the  site  be  maintained  as  a  preexisting 
water  dependent  use . 

The  "harbor  park"  represents  the  landscaping  that  is 
necessary  for  any  federal  government  development.   Such 
landscaping  was  included  in  the  project  budget  before  the  site 
one  selection  was  completed  and  reflects  the  application  of  the 
"Guiding  Principle  of  Federal  Architecture"  that  "wherever 
possible,  buildings  should  be  located  to  permit  generous 
landscaping."   What  differs  here  is  that  the  public  input  was 
sought  in  developing  this  pre-budgeted  landscape  design. 
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Finally,  it  should  be  noted  that  even  considering  the  cost 
of  the  pier,  dock  and  landscaping,  the  final  cost  of  these 
features  does  not  exceed  the  initial  budget  set  by  GSA  for 
landscaping  and  site  development,  which  was  set  before  the  Fan 
Pier  site  was  chosen.^ 

(2)   Facts  concerning  the  site  were  further  distorted  during 
colloquy  before  the  subcommittee  at  the  November  8,  1995  hearing. 
During  Judge  Cowen  and  Mr.  Thacker's  testimony.  Senator  Cohen 
asked  Mr.  Thacker  the  following  question: 

What  about  the  Boston  courthouse?   Do  you 
think  that  has  been  a  great  example  of  making 
a  thorough  examination  of  the  costs  that  the 
taxpayers  have  to  bear  for  that  particular 
site? 
Mr.  Thacker  responded: 

I  think  if  you  would  ask  GSA  to  submit  to  you 
the  array  of  costs  of  sites  that  were 
available  at  the  time  the  sites  were  being 
considered  and  include  in  them  the  site 
improvements  that  were  necessitated  by  the 


^The  suggestion  that  the  overall  project  itself  has  somehow 
been  the  subject  of  a  cost  overrun  which  is  found  in  Senator 
McCain's  opening  statement  fails  to  acknowledge  that  at  no  time 
has  the  project  exceeded  the  budget  established  for  the  program. 
To  be  sure.  Congress  and  the  Executive  branch,  with  the  approval 
of  the  Courts,  chose  to  expand  that  program  by  assigning 
additional  space  to  the  United  States  Attorney,  with 
corresponding  increase  in  cost.   Such  Congressionally  approved 
increases  in  the  recjuirements  of  the  project  do  not  fall  in  the 
settled  definition  of  overrun. 
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site's  location  on  the  harbor,  I  think  we 
would  find  that  the  site  was  still  the  least 
expensive  site  of  all  the  sites  that  were 
offered  at  that  time. 

Senator  Cohen  went  on  to  say  that : 

According  to  the  GAO,  they  said  that  the 
General  Services  Administration  did  not  make  a 
thorough  evaluation  of  the  site  selection, 
other  than  what  the  market  price  of  real 
estate  was  at  that  time.   I  think  that  is  what 
the  GAO  said. 

To  which  Mr.  Thacker  responded: 

Right.   And  I  think  they  were  wrong. 

Senator  McCain  then  stated  that: 

[He  would]  point  out  the  facts  are  that  there 
was  a  place  that  was  less  expensive.   But 
there  was  a  funeral  home  near  it  or  at  the 
site.   And  the  judges  said  they  did  not  want 
to  be  there.   That  is  fact.   That  is  a  matter 
of  record . 

So,  Mr.  Thacker,  I  reject  your  allegation  that 
there  was  no  cheaper  site  in  Boston, 
Massachusetts  than  the  one  selected.   And  if 
it  only  was  --  which  it  was  not  --  but  if  it 
were  the  least  expensive  of  the  sites 
available,  then  I  would  say  that  they  did  a 
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lousy  job  of  finding  out  where  there  were 
available  sites. 

We  have  at  many  times  in  the  past  attempted  to  clear  up 
misleading  information  that  has  circulated  concerning  the  site 
acquisition  process  and  anticipated  site  cost  for  the  new  Boston 
courthouse.   The  following  is  a  brief  description  of  how  the  site 
acquisition  was  done  and  how  site  costs  were  calculated. 

Independent  appraisals  of  all  four  of  the  final  sites  under 
consideration  were  commissioned  by  GSA,  in  accordance  with 
standard  GSA  rules  and  regulations,  and  the  appraisal  of  the  Fan 
Pier  site  justified  the  purchase  price.   Estimates  were  developed 
on  all  of  the  four  final  sites  under  consideration,  which 
included  cost  factors  such  as  the  price  of  the  site,  as  well  as 
initially  expected  costs  for  site  preparation  and  relocation 
costs.   The  estimated  per  square  foot  (psf)  cost  of  constructing 
a  new  courthouse  at  the  Fan  Pier  site  was  substantially  lower 
than  the  other  sites.   The  breakdown  was: 

Fan  Pier   $175  psf 

Site  B     $305  psf   (Commonwealth  Center  site) 

Site  C    $239  psf   (Confidentiality  request  prohibits 

disclosure  of  precise  location) 
Site  D    $254  psf   (State  offered  New  Chardon  Street  site) 

In  terms  of  anticipated  absolute  costs,  the  Fan  Pier  site 

was  priced  at  $34.8  million  for  198,792  square  feet  (4.6  acres). 

Site  B  was  $44.8  million  for  146,649  s.f.   Site  C  was  $33.6 

million  for  140,716  s.f.;  and  Site  D,  the  state  offered  site,  was 

$33.2  million  for  130,729  s.f.   The  Fan  Pier  site  therefore 
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represented  more  land  for  less  money. 

The  Fan  Pier  site  was  $10  million  below  the  originally- 
budgeted  amount  for  site  acquisition,  and  the  per  square  foot 
cost  was  more  than  25%  less  than  the  next  lowest  offer. 

There  have  been  additional  site  costs  that  were  not  fully 
considered  by  the  GSA  during  the  site  selection.   These  cost 
impacts,  however,  were  not  items  unique  to  the  Fan  Pier  site. 
The  specific  identification  of  cost  impacts  supposedly  unique  to 
the  Fan  Pier  site  are  questionable.   As  stated  previously,  we 
have  been  informed  by  the  architects  and  engineers  that  the  need 
for  waterproofing  is  no  different  on  the  Fan  Pier  site  than  it 
would  be  elsewhere  in  most  of  the  Boston  downtown,  which  is 
essentially  filled  land.   Three  of  the  four  sites  offered  for 
consideration  involved  filled  land  with  such  waterproofing  costs. 
The  only  site  identified  without  such  potential  cost  was  the  most 
expensive  one- -Site  D- -offered  for  $10  million  more  than  the  Fan 
Pier  site,  with  different  additional  site  preparation  costs. 
Also,  as  previously  stated,  the  architects  and  construction 
experts  report  that  windbracing  requirements  are  not  materially 
different  for  this  site  than  for  other  comparatively  sized 
buildings  in  the  City  of  Boston.   More  importantly,  windbracing 
costs  have  actually  been  reduced  by  the  choice  of  a  10  story 
building  design,  (the  lowest  sized  building  in  what  is 
technically  the  high  rise  category)  which  this  large  site  has 
permitted. 
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The  New  Chardon  site  offered  by  the  State  was  to  have  the 
funeral  home  Senator  McCain  mentions  razed  to  provide  a  clear  but 
awkwardly  configured  building  lot.   Thus,  the  existence  of  the 
funeral  home  played  no  role  in  site  selection.   We  are 
constrained  to  add,  however,  that  if  a  funeral  home  were  part  of 
the  site,  valid  symbolic  objections  could  have  been  raised  about 
the  collocation  of  a  courthouse  immediately  adjacent.   In  any 
event,  the  New  Chardon  Street  site  was  identified  by  the  State 
judiciary  as  expansion  space  for  their  nearby  court  facility.   A 
new  state  court  facility  is  actually  now  under  construction  at 
that  site  where  subterranean  excavation  found,  as  frequently 
happens  in  urban  sites,  substantial  deposits  of  hazardous  waste 
requiring  an  expensive  disposal  plan. 

In  developing  the  site  specifications,  it  should  be  noted 
that  GSA  required  that  all  sites  offered  be  over  100,000  s.f.  and 
within  walking  distance  of  the  central  business  district.   This 
was  done  to  ensure  that  there  would  be  an  adequate  footprint  for 
the  courthouse  and  for  the  potential  expansion  of  the  original 
building  to  meet  the  projected  3  0 -year  growth  needs  of  the 
Federal  Judiciary  in  Boston.   Because  of  the  unique  nature  of  the 
needed  security  circulation  patterns  in  courthouses,  a  large 
footprint  ensures  both  a  secure  and  efficient  courthouse.   Unlike 
a  high-rise  courthouse,  a  low-rise  courthouse  on  a  properly  sized 
site  provided  the  necessary  large  footprint  and  also  afforded  GSA 
the  ability,  as  noted,  to  honor  the  "Guiding  Principles  of 
Federal  Architecture,"  which  provide  that  "wherever  possible, 
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buildings  should  be  located  to  permit  generous  landscaping." 
Thus,  both  the  pragmatic  needs  related  to  the  courthouse  itself 
and  the  community's  desire  for  much  needed  open  space  were  met  by 
purchasing  the  Fan  Pier  site  without  any  increase  above  the 
original  project  budget  established  by  Congress. 
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ADMINISTFRATlVfi' OFFICII  OF  THE 
UNITH>  STATES  COURTS 

WASHINGTON.  DC.  20544 


December  15,  1995 

Honorable  John  McCain 

United  States  Senate 

241  Senate  Russell  Office 

Building 
Washington,  DC   20510-0303 

Dear  Senator  McCain: 

I  was  confused  by  certain  of  the  points  you  were  making  at 
the  November  8  subcommittee  hearing  regarding  GSA's  original  cost 
estimates  for  the  new  Phoenix  courthouse,  and  about  what 
information  you  were  referring  to  as  evidence  that  I  had  provided 
information  to  the  Appropriations  subcommittee.   Since  I  was 
confused,  I'm  sure  some  of  my  answers  were  equally  confusing  to 
you.   Following  the  hearing,   a  member  of  our  Congressional 
Affairs  office  spoke  with  staff  from  the  Appropriations 
subcommittee,  who  said  that  the  information  used  as  a  basis  for 
funding  the  courthouse  in  FY1994  did  not  come  from  me,  but  came 
from  the  General  Services  Administration,  who  developed  the 
original  cost  estimate. 

I  do  recollect  that  I  have  had  several  conversations  with 
Congressional  staff  in  both  houses  about  the  project,  as  I  have 
had  on  many  others.   It  is  quite  likely  that  I  discussed  GSA's 
original  estimate  of  costs  with  several  people,  including  members 
of  the  appropriations  subcommittee  staff.   I  had  no  reason  to 
doubt  that  the  cost  estimate  was  accurate;  I  certainly  did  not 
intend  to  mislead  anyone  or  to  intentionally  provide  inaccurate 
information  to  any  member  of  Congress  or  to  members  of  their 
staffs  in  discussing  any  aspect  of  the  project.   We  were  as 
delighted  as  you  were  that  after  reexamination  of  the  project  at 
your  insistence  GSA  was  able  to  reduce  the  costs  significantly. 

I  cannot  fully  explain  even  today  why  GSA's  original  cost 
estimate  was  so  much  higher  than  the  current  estimate.   Perhaps 
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Honorable  John  McCain 
Page  2 


GSA  could  provide  a  more  detailed  explanation.   I  hope  this  does 
clarify  my  role  in  the  matter,  however.   I  apologize  again  for 
any  confusion. 


cc :   Honorable  Robert  E.  Cowen 
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NOTICE 

This  audit  report  has  been  developed  by  and  is  the  property  of  the  Office  of  Audits,  Office  of 
Inspector  General.  Copies  of  the  report  are  provided  to  agency  personnel  for  official  purposes 
only  and  they  should  not  be  disseminated  further. 

Agency  Officials  who  receive  requests  to  release  this  audit  report  to  anyone  outside  of  the 
General  Services  Administration  should  refer  the  requestor  to  the  Office  of  Inspector  General, 
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EXECUTIVE  BRIEF 


Why  the  Audit  was  Performed 

The  Administrator  of  GSA,  concerned  over  the  growing  numbers  of  complaints,  allegations  and 
negative  media  articles  regarding  the  Agency's  major  construction  program,  requested  the  Office 
of  Inspector  General  to  perform  an  independent  review  to  determine  whether  there  was  any  truth 
to  the  allegations  that  contracting  improprieties  had  influenced  who  received  major  construction 
contracts.  Two  additional  objectives  were  added  to  the  audit  in  order  to  address  assertions  that 
the  GSA  construction  program  was  wasteful  and  provided  luxurious  accommodations.  We 
considered  whether  the  various  phases  of  planning  and  contracting  for  major  projects  were 
performed  in  an  efficient  and  effective  marmer,  and  whether  the  buildings  delivered  were 
suitable  for  customers'  missions  without  including  amenities  unsuitable  for  govenmient  office 
space. 

Nature  of  the  Contracting  Process 

Traditionally,  GSA  had  used  competitive  bidding  to  award  contracts  for  constructing  buildings. 
However,  since  1988,  many  contracts  have  been  crafted  under  the  concept  known  as  design-build 
wherein  a  single  development  team  is  selected  and  given  fuU  responsibility  to  design,  construct 
and  deliver  a  building  ready  for  occupancy.  The  winning  team  is  chosen  by  following  a  source 
selection  method  wherein  GSA  appoints  a  board  which  evaluates  qualifications,  management 
plans,  and  building  concepts  submitted  by  prospective  contractors.  The  board  then  recommends 
for  contract  award  the  development  team  whose  proposal  constitutes,  not  the  lowest  price,  but 
rather  the  best  overall  value  in  terms  of  aesthetics,  design  excellence,  functionality,  and 
efficiency  and  is  offered  at  a  price  considered  reasonable. 

The  source  selection  process  is  complex,  but  when  used  properly,  it  can  expedite  the  delivery 
of  a  finished  building  and  produce  better  results.  Using  this  method,  GSA  has  successfully 
delivered  buildings  that  have  pleased  its  clients  and  earned  the  agency  awards  and  critical 
acclaim  for  design  excellence.  GSA  has  also  used  progressively  more  economical  means  to 
fmance  major  construction  projects.  For  1 1  projects  fmanced  through  the  Federal  Financing 
Bank  over  $500  million  dollars  in  fmance  charges  will  be  saved  over  the  next  three  decades. 

How  We  Structured  the  Audit 

To  address  the  Administrator's  concerns  relating  to  potential  contracting  improprieties,  we  first 
studied  the  entire  construction  process,  from  the  identification  of  a  need  for  additional  new 
space,  to  the  actual  delivery  of  the  completed  building.   Using  this  information,  we  assessed 
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phases  of  the  process  which  were  the  most  vulnerable  to  fraud,  manipulation  or  undue  influence 
and  then  developed  audit  tests  designed  to  detect  such  improprieties.  Next,  we  selected  for  the 
study's  sample,  18  building  projects  active  since  1988  and  then  conducted  detailed  record 
reviews  and  audit  testing  of  key  aspects  of  each  project.  The  projects  were  chosen  either 
because  of  their  size  or  because  they  had  received  negative  Congressional  or  media  coverage. 

Study  Outcomes 

Our  audit  tests  found  no  evidence  that  contract  awards  had  been  directed  to,  modified  or 
otherwise  manipulated  to  benefit  specific  contractors  or  development  teams.  The  study  did, 
however,  identify  several  aspects  of  the  construction  process  where  current  policy  is  inadequate, 
and  several  instances  where  misapplication  of  existing  procedures  impacted  negatively  on 
efficiency  and  timeliness,  or  added  costs  to  completing  a  project.  Shortcomings  varied  by 
project  but  individually  were  sufficiently  significant  to  warrant  management  attention.  As 
examples: 

Planning  for  projects  could  not  keep  pace  with  changes  to  space  requirements  causing 
redesign  or  even  relocation  of  projects  and  adding  several  millions  of  dollars  in  costs. 
Source  selection  committees  operated  in  a  manner  that  suggested  some  individual 
members  carried  more  influence  in  the  selection  decision.  In  another  instance,  the  pre- 
established  evaluation  criteria  were  not  fully  adhered  to.  Both  instances  at  least  raise 
perception  questions  regarding  the  integrity  and  equity  of  the  selection  process. 
Some  projects  .cade  extensive  use  of  change  orders,  a  costly  method  of  procurement. 
The  project  experiencing  the  largest  cost  growth  had  over  $120  million  in  change  orders. 

We  also  identified  several  instances  where  GSA  agreed,  at  times  reluctantly,  to  meet  client 
agencies'  requests  for  incorporation  in  specific  projects,  special  features  and  quality 
enhancements  which  we  would  characterize  as  extravagant  or  inappropriate  for  inclusion  in 
government  office  space.   Examples  include: 

Specialized  flooring  at  10  times  the  cost  of  standard  carpet. 

Added  kitchens  and  private  bathrooms. 

Ever  increasing  size  of  offices  -  in  some  instances  judicial  chambers  are  larger  than  the 

courtrooms. 

One  Federal  Building  was  modified  to  allow  floor  space  for  55  separate  eating  places. 

Failure  to  implement  sound  business  practices  and  the  adding  of  unwarranted  embellishments  to 
projects  can  damage  GSA's  public  image  and  that  of  Government  generally.  Moreover,  as 
project  costs  rise,  it  has  serious  financial  implications.  The  addition  of  embellishments  to  some 
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projects  and  cost  escalations  that  we  studied,  placed  into  service  several  new  buildings  which, 
for  years  to  come,  will  not  generate  sufficient  rental  revenues  to  meet  their  annual  loan  service 
and  operating  expenses.  While  the  Federal  Buildings  Fund  has  adequate  current  reserves  to 
cover  these  losses,  the  Fund's  overall  flnancial  viability  could  be  impaired  if  GSA  continues  to 
increase  the  number  of  new  buildings  constructed  which  cannot  generate  adequate  revenues  to 
cover  expenses. 

In  this  report,  we  have  strived  to  provide  a  balanced  presentation  of  the  workings  of  the  building 
construction  program.  Our  highlighting  of  shortcomings  discovered  is  intended  not  to  cast 
blame,  but  rather  to  reap  the  benefit  of  lessons  learned,  so  that  similar  events  are  not  repeated 
in  the  future. 
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Washington.  DC  20405 
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Date     :    Sq)tember  27,  1995 

Reply  to 

Attn  of:   William  E.  Whyte,  Jr. 

Assistant  Inspector  General  for  Auditing  (JA) 

Subject:   Review  of  Bidding  and  Contracting  Practices  on  GSA's 
Major  Construction  Projects 
Report  Number  A41560/P/5/R95042 

To       :    Roger  W.  Johnson 
Administrator  (A) 

Keimeth  R.  Kimbrough 

Commissioner,  Public  Buildings  Service  (P) 

This  report  presents  the  results  of  the  Office  of  Inspector  General's  review  of  bidding  and 
contracting  practices  for  GSA's  major  construction  projects. 

The  Administrator  of  GSA  requested  that  the  Inspector  General  review  GSA's  construction 
program  because  of  allegations  and  concerns  from  the  media,  industry,  public,  and  Congress 
suggesting  wrongdoing  was  occuring  in  the  award  of  contracts.  The  objectives  of  the  audit  were 
to  determine  if  contracts  were  improperly  steered  to  specific  contractors,  if  there  were 
procurement  practices  which  were  inefficient  or  ineffective,  and  if  GSA  acted  prudently  when 
acquiring  new  buildings. 

Our  audit  did  not  disclose  any  evidence  that  construction  contracts  were  steered  to  speciTic 
contractors.  We  also  concluded  that  there  were  no  improper  actions  taken  by  GSA  officials 
when  a  change  was  made  in  the  method  of  financing  for  specific  building  projects.  We  did, 
however,  identify  several  weaknesses  in  the  procurement  system  and  frequent  non-compliance 
with  existing  procedures.  Our  report  recommends  improvements  in  the  areas  of:  planning  and 
development  of  projects;  the  evaluation  of  contractors'  proposals;  the  planning  and  execution  of 
procurements;  the  provision  of  construction  work  for  embellishments  and  personal  conveniences; 
and  financial  analysis  of  proposed  projects. 

The  response  of  the  Commissioner,  Public  Buildings  Service,  to  the  draft  audit  report  is  included 
as  an  appendix  on  page  B-1  of  this  rqx)rt. 
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We  wish  to  express  our  appreciation  to  the  officials  and  other  employees  in  the  Public  Buildings 
Service  for  their  cooperation  and  courtesies  extended  to  our  auditors.  If  you  have  any  questions, 
please  contact  me  or  Eugene  L.  Waszily  on  501-0374. 


WILLIAM  E.  WHYTE,  JR. 
Assistant  Inspector  General 
for  Auditing 
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REVIEW  OF 

BIDDING  AND  CONTRACTING  PRACTICES  ON 

GSA'S  MAJOR  CONSTRUCTION  PROJECTS 

REPORT  NUMBER  A41560/P/5/R95042 

INTRODUCTION 

Background 

The  Administrator  of  GSA  requested  that  the  Office  of  Inspector  General  review  GSA's 
contracting  practices  on  major  construction  projects.  The  request  stated  that  there  has  been  "a 
continuing  stream  of  rumor,  anonymous  tips  and  innuendo  coming  from  the  media,  industry  and 
the  public,  and  concerns  raised  by  Congress  about  improper  activities"  on  past  federal  building 
projects. 

The  Public  Buildings  Service  (PBS)  is  responsible  for  the  design,  building  or  leasing,  appraisal, 
repair,  operation,  protection,  and  maintenance  of  more  than  7,000  federally-owned  and  leased 
buildings  in  the  nation.  The  Public  Buildings  Act  of  1959  (40  U.S.C.  601-619)  gave  PBS 
authority  over  the  construction  of  most  federal  public  buildings  nationwide.  This  act  was 
expanded  by  the  Public  Buildings  Amendments  of  1972,  which  established  a  new  method  of 
funding  PBS  operations  through  a  special  fiind  financed  from  user  charges  paid  by  agencies 
using  GSA-controlled  space. 

As  a  federal  construction  agency,  PBS  plans  and  executes  a  major  design  and  construction 
program  to  expand  and  modernize  its  nationwide  inventory  of  buUdings  for  housing  federal 
agencies.  New  construction  projects  are  undertaken  for  long-term  housing  needs,  either  to  meet 
new  space  requests  or  to  replace  leaseholds  with  more  economically  owned  space.  Architectural 
and  engineering  studies  and  other  consultation  services  are  performed  to  support  other  fiinctional 
areas  within  PBS.  The  program  is  executed  by  11  regional  offices,  through  contracting  with 
private  sector  design  and  construction  professionals. 

Objectives.  Scope  and  Methodology 

The  specific  objectives  of  this  audit  were  to: 

Determine  whether  anyone  acted  to  restrict  competition  for  projects,  attempted  to  steer 
project  awards,  or  in  any  way  acted  improperly  or  illegally  in  designing  or  carrying  out 
major  construction  projects  managed  by  GSA. 

Identify  circumstances  or  practices  which  either  are,  or  give  the  appearance  of  being 
inefficient  or  ineffective. 
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Determine  whether  GSA  is  properly  carrying  out  its  responsibilities  to  act  in  a  prudent 
manner  in  delivering  buildings  that  meet  the  mission  needs  of  its  clients,  and  do  not 
include  amenities  which  would  be  generally  viewed  as  luxurious  or  unsuitable  for 
government  office  space. 

To  accomplish  these  objectives,  we  obtained  listings  of  construction  projects  awarded  from 
October  1988  to  May  1994  and  included  other  planned  projects  in  order  to  develop  an  audit 
universe.  From  the  universe,  we  selected  a  judgmental  sample  of  18  construction  projects  for 
audit.  In  making  our  selection,  we  considered  management  concerns,  projects  with  media 
interest  and  project  size.  We  focused  on  four  aspects  of  the  construction  process  which  we 
believed  might  be  vulnerable  to  manipulation.  Specifically,  we  concentrated  on  the  project 
conception  phase,  the  solicitation  and  award  phase,  alternative  financing  decisions,  and  change 
orders  and  embellishments.  Our  review  included  segments  from  the  18  construction  projects 
which  are  located  in  seven  regions.  Regions  1,  2,  4,  5,  9,  10  and  the  National  Capital  Region. 
A  listing  of  construction  projects  included  in  our  audit  can  be  found  in  the  appendix  on  Page 
A-1. 

Our  audit  work  included  reviews  of  pertinent  laws,  contract  files  and  other  documentation,  and 
interviews  of  responsible  GSA  employees  and  officials,  as  well  as  personnel  of  client  agencies. 
We  also  reviewed  newspaper  articles  and  General  Accounting  Office  reports.  We  visited  13  of 
the  sites  or  buildings. 

The  audit  was  conductci  in  accordance  with  generally  accepted  government  auditing  standards. 
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RESULTS  OF  AUDIT 

To  Use  This  Report 

Our  report  is  presented  in  chapter  format  with  each  chapter  devoted  to  the  discussion  of  findings 
related  to  one  of  the  three  major  topic  areas  covered  by  our  audit.   The  topics  are: 

-  The  Administrator's  concerns  about  alleged  wrongdoing 

-  Project  development  and  procurement  practices 

-  Upgrades  and  embellishments. 

Highlights  of  our  audit  findings  in  summary  form  are  presented  below.  Detailed  information 
on  each  finding  can  be  found  in  the  body  of  the  report  in  the  chapter  covering  the  related  major 
topic. 

RESULTS  IN  BRIEF 

ADMINISTRATOR'S  CONCERNS 

Our  audit  did  not  find  any  evidence  to  support  the  allegations  that  construction  contracts  had 
been  improperly  steered  to  specific  contractors.  This  result  is  based  upon  audit  testing  and 
detailed  document  review  of  key  contract  files  for  18  major  construction  projects.  In  addition, 
woric  by  the  OIG's  Office  of  Investigations  looking  into  specific  allegations  and  charges  also 
found  no  evidence  of  wrongdoing.  Further  assurances  that  improprieties  did  not  occur  come 
from  the  structure  of  the  construction  program  itself.  Responsibility  for  managing  construction 
contracting  activities  is  delegated  to  GSA's  1 1  regional  offices.  For  the  projects  included  in  our 
audit  sample,  the  contracting  process  most  commonly  used  was  source  selection  in  which  several 
individuals  participated  in  recommending  an  awardee.  Only  with  substantial  collusion  among 
selection  officials  could  the  contract  award  be  directed  improperly. 

We  also  found  no  substance  to  the  assertions  that  GSA  officials  acted  improperly  when  they 
altered  the  method  of  financing  specific  projects  after  the  project  bidding  deadlines  had  passed. 
To  the  contrary,  we  are  of  the  opinion  that  GSA's  decision  to  restructure  the  financing  for  major 
projects,  especially  Foley  Square,  was  rational,  prudent,  and  will  save  taxpayers  over  $500 
million  dollars  through  lower  interest  expenditures. 

Details  of  these  findings  are  presented  in  Chapter  1 ,  beginning  on  page  6. 

PROCUREMENT  PROCESSES  AND  PRACTICES 

Planning  for  Projects.  While  GSA  has  a  reasonable  planning  process  for  construction  projects, 
in  some  instances  it  fell  short  because  GSA's  planning  simply  could  not  keep  pace  with  agencies' 
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changing  needs.  The  Congress  also  plays  a  major  role  in  the  construction  program  because  it 
authorizes  funding  and  may  define  both  the  scope  and  priority  given  to  specific  projects.  As  a 
result,  several  projects  had  to  be  restructured  and  redesigned  at  additional  costs.  In  at  least  two 
instances,  legislation  authorizing  building  projects  also  provided  for  the  sale  of  existing  buildings 
which  the  Government  is  now  considering  retaining.  While  many  changes  to  projects  were 
beyond  its  control,  GSA  could  have  done  more  to  inform  the  Congress  of  the  financial 
consequences  when  Congressionally  directed  changes  to  approved  plans  altered  the  priority  or 
scope  of  construction  projects. 

Lease-Purchase  Financing.  GSA  found  progressively  better,  but  more  risky,  ways  to  lower 
interest  cost  for  new  construction  acquired  through  lease-purchase  producing  significant  savings 
for  taxpayers.  It  has  now  settled  on  a  method  of  public  financing  which  is  lower  cost  and  has 
lessened  the  risk.  There  remains,  however,  a  need  for  PBS  to  perform  a  risk  analysis  to 
determine  whether  it  is  advantageous  for  GSA  to  secure  both  construction  and  long  term 
financing  or  use  the  Federal  Financing  Bank  to  provide  only  long  term  financing. 

Award  Factors.  PBS  was  not  consistent  in  its  application  and  weighting  of  major  award  factors 
when  it  used  the  source  selection  process  to  evaluate  contractor's  proposals.  Without 
consistency  in  the  application  of  major  award  factors,  PBS  is  redefining  for  each  project  the 
standards  it  believes  constitutes  design  excellence.  Inconsistent  use  and  weighting  of  major 
award  factors  makes  it  difficult  for  contractors  to  anticipate  the  Government's  expectations  and 
standards  and  may  produce  inconsistent  outcomes. 

Panel  Makeup.  The  makeup,  qualifications,  rank,  number  of  panel  members,  and  mix  of 
membership  of  source  selection  evaluation  boards  differed  from  project  to  project.  Boards  were 
composed  of  client  agency,  local  government  and  GSA  personnel  in  varying  numbers.  In  some 
cases,  non-GSA  personnel  outnumbered  GSA  members  and  some  individual  members  appeared 
to  have  a  disproportionate  amount  of  influence  on  decisions.  In  one  project,  GSA  appointed  city 
officials  to  a  board  when  the  city  had  no  financial  involvement  in  the  project,  while  city  officials 
in  another  project  were  denied  active  membership  even  though  the  city  was  a  major  financial 
participant. 

Implementation  Difficulties.  PBS,  on  some  projects,  made  extensive  use  of  change  orders 
which  increased  costs  to  complete  projects.  Contracting  Officers  settled  some  change  orders  and 
claims  without  using  contract  audit  services. 

Rtynmmendations.  Our  recommendations  to  improve  the  planning  and  procurement  process 
appear  on  pages  33  and  34  in  the  rqx)it. 

Details  of  these  findings  are  presented  in  Chapter  2,  beginning  on  page  10. 
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Unwarranted  Embellishments  and  Personal  Conveniences.  PBS's  objective  of  customer 
service  and  satisfaction  inherently  conflicts  with  its  oversight  role  in  GSA's  construction  program 
and  may  have  contributed  to  increases  in  project  costs.  As  a  result,  on  some  projects,  PBS  did 
not  limit  the  construction  and  installation  of  facilities  and  fuiishes  that  may  be  considered 
extravagant  and  personal  in  nature.  The  project  having  the  most  embellishments  experienced 
$68  million  in  change  orders  for  upgraded  interior  fmishes  and  other  improvements. 

Losses  to  the  Federal  Buildings  Fund.  PBS  has  constructed  buildings  that  will  operate  at  a  loss 
and  will  drain  money  from  the  Federal  Buildings  Fund.  PBS  needs  to  develop  a  more 
businesslike  strategy  in  making  investment  decisions. 

Courthouse  Initiative.  GSA  and  the  Administrative  Office  of  the  Courts  have  recognized  the 
problem  of  excessive  costs  and  judicial  pressure  for  special  features  and  finishes  in  the 
courthouse  construction  program.  In  order  to  bring  a  national  perspective  to  the  regional 
building  program,  GSA  has  created  the  Courthouse  Management  Group  to  provide  a  single  point 
of  responsibility  for  program  efficiency  and  cost  effectiveness.  We  believe  this  is  a  positive 
move  to  improve  the  program  but  it  is  too  newly  formed  to  assess  its  usefulness. 

Recommendations .  The  recommendations  to  improve  the  oversight  and  business  aspects  of  the 
construction  program  appear  on  page  47  in  the  report. 

Details  of  these  findings  are  presented  in  Chapter  3,  beginning  on  page  35. 
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CHAPTER  1  -  GSA  ADMINISTRATOR'S  CONCERNS 

We  initiated  our  audit  in  response  to  a  request  from  the  Administrator  of  the  General  Services 
Administration.  On  April  28,  1994,  the  Administrator  asked  the  Inspector  General  to  review 
the  contracting  practices  for  new  building  construction  in  the  Public  Buildings  Service.  The 
Administrator's  concerns  related  to  what  he  described  as  a  continuing  stream  of  rumor, 
anonymous  tips  and  innuendo  coming  from  the  media,  industry  and  the  public,  and  concerns 
raised  by  Congress  about  improper  activities  on  federal  building  projects.  The  Administrator 
said,  "While  I  have  no  evidence  these  assertions  are  true,  the  gravity  of  the  allegations  received 
made  an  independent  review  imperative."  Although  the  Foley  Square  project  was  of  specific 
concern,  especially  GSA's  decision  to  change  the  method  of  financing  for  the  Foley  Square 
Projects  after  awarding  the  contract,  the  Administrator  requested  the  Inspector  General  to 
conduct  a  broader  review  because  the  "allegations  cover  more  than  one  project. " 

Both  the  Office  of  Audits  and  the  Office  of  Investigations  concluded  that  there  was  no  evidence 
of  steering  of  contracts.  In  addition,  our  work  identified  no  improper  actions  taken  when  the 
Foley  Square  projects  were  modified  to  obtain  financing  through  the  Federal  Financing  Bank. 

In  order  to  assess  the  overall  construction  program,  we  reviewed  GSA's  procurement  process 
to  identify  areas  that  may  be  vulnerable  to  manipulation.  We  decided  to  concentrate  our  audit 
effort  in  the  following  areas: 

project  conception  or  planning  stage; 

solicitation  and  award  phase; 

project  financing  decisions;  and 

change  orders  and  embellishments. 

Our  overall  objective  was  to  assess  the  integrity  and  effectiveness  of  PBS's  contracting  practices 
as  they  related  to  the  acquisition  of  space. 

We  designed  audit  tests  to  identify  instances  where  construction  contracts  might  have  been 
improperly  directed  to  favored  contractors.  Specifically,  we  reviewed  the  prospectus  process, 
acquisition  plaiming  and  site  acquisition  activities  related  to  seven  projects.  We  also  tested  the 
integrity  of  the  solicitation  and  contract  award  process  used  on  eight  projects.  Our  audit  placed 
special  emphasis  on  analyzing  the  composition  of  source  selection  committees  and  evaluating  the 
award  factors  developed  for  the  individual  projects.  In  addition,  we  assessed  GSA  decisions 
regarding  project  financing  to  determine  whether  those  decisions  compromised  the  integrity  of 
the  procurement  process.  Finally,  we  looked  at  changes  to  design  and  construction  contracts  to 
identify  instances  where  personal  conveniences  or  amenities  were  provided. 
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In  order  to  identify  instances  of  improprieties,  we  were  alert  for  the  following: 

Evidence  that  particular  contractors  repeatedly  received  contract  awards  or  were  involved 
repeatedly  in  projects  as  subcontractors. 

Instances  of  unusual  or  out-of-channel  involvement  by  high-level  GSA  or  other  officials. 

Instances  where  high-level  officials  within  or  outside  GSA  reversed  any  actions  or 
decisions. 

Patterns  of  unusual  circumstances  or  decisions. 

Indications  that  offers,  prices,  or  terms  were  improperly  disclosed  to  unauthorized 
persons. 

Instances  where  competition  was  unnecessarily  restricted  because  of  GSA  actions. 

.^jpearances  that  offers  were  not  considered  equally  and  fairly. 

The  woric  of  the  OIG  did  not  disclose  any  examples  where  construction  project  contracts  were 
steered  to  specific  contractors.  The  audit  tests  that  we  performed  on  the  projects  included  in  our 
audit  sample  showed  no  indication  of  wrongdoing  by  GSA  officials  or  parties  outside  the  agency. 
In  addition,  investigators  from  the  Office  of  Inspector  General  separately  pursued  allegations  that 
former  and  current  GSA  employees  improperly  influenced  awards  of  several  construction 
projects  in  the  Washington,  DC  area.  The  investigators  interviewed  government  and  contractor 
personnel  before  concluding  that  there  was  no  evidence  of  improper  contracting  activity.  The 
results  of  their  inquiries  have  been  presented  in  a  separate  investigative  report.  We  also 
determined  that  the  contracting  method  used  by  GSA  provided  additional  assurance  that  contract 
awards  were  not  steered.  Specifically,  the  PBS  construction  program  is  decentralized  in  11 
regional  offices.  In  addition,  for  most  of  the  major  projects  we  reviewed,  PBS  used  the  source 
selection  process  to  select  contractors.  This  selection  process  involved  panels  composed  of 
several  people  from  within  GSA,  as  well  as  (at  times)  outside  of  GSA.  Therefore  to  manipulate 
the  selection  process,  collusion  of  several  individuals  would  be  needed. 

Financing  of  Foley  Square 

Media  attention  has  focused  on  GSA's  decision  to  change  from  private  to  public  financing  for 
the  Foley  Square  projects.  Articles  in  the  media  alleged  that  procurement  regulations  had  been 
circumvented.  The  issue  was  whether  GSA  had  intended,  or  should  have  anticipated  from  the 
outset,  that  it  would  delete  the  developer  financing  provision  from  the  Foley  Square  solicitations. 
The  media  reported  allegations  that  the  initial  solicitations  were  restrictive,  in  that  only  those 
vendors  capable  of  obtaining  project  financing  were  considered  qualified  to  bid.   The  financing 
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requirement  was  deleted  by  Amendment  No.  12  to  the  Solicitation  for  Offers,  but  GSA  chose 
not  to  reopen  the  competition.  Our  review  showed  that  GSA  followed  a  rational  and  prudent 
course  and  that  GSA,  at  the  time  of  issuing  the  original  solicitation  in  1988,  could  not  have 
anticipated  the  events  that  enabled  the  change  to  government  funding  through  the  Federal 
Financing  Bank  (FFB). 

Initially,  government  financing  was  not  an  option  for  GSA.  The  Balanced  Budget  and 
Emergency  Deficit  Control  Act  of  1985,  Public  Law  (P.L.)  99-177  (Gramm-Rudman-HoUings), 
required  all  FFB  borrowing  to  be  counted  in  full  against  the  agency's  annual  budget  for  the  year 
in  which  the  agency  committed  to  borrow.  However,  when  Congress  authorized  the  Foley 
Square  project,  it  did  so  through  a  mechanism  which  circumnavigated  these  Gramm-Rudman- 
Hollings  budget  restrictions.  It  authorized  GSA  to  pay  for  the  project  over  a  30  year  period. 
Therefore,  GSA  only  had  to  incur  1/30  of  the  cost  against  any  one  aimual  budget  as  compared 
with  having  to  count  the  full  amount  of  the  project  against  one  year's  budget  had  it  used  the 
FFB. 

By  its  action  granting  authority  to  acquire  federal  buildings  without  providing  access  to  public 
funds,  Congress  intended  that  the  construction  and  permanent  financing  come  from  the  private 
sector.   This  is  how  GSA  initially  proceeded  with  its  lease-purchase  projects. 

In  October  1988,  a  debate  over  lease-purchase  and  budget  integrity  began  to  emerge.  The  Office 
of  Management  and  Budget  (0MB)  issued  Memo  M-89-01 ,  which  informed  the  agencies  that 
the  President  recently  approved  recommendations  by  the  Domestic  Policy  Council  to  oppose  the 
use  of  lease-purchase  arrangements.  Many  such  arrangements  include  specific  language 
exempting  the  transactions  from  the  Anti-Deficiency  Act  to  allow  agencies  to  enter  into  multi- 
year  contracts  and  obligate  only  annual  costs.  The  Council  opined  that  these  exemptions  violate 
the  fundamental  principle  that  funding  of  all  governmental  activity  be  fully  and  publicly 
displayed  and  should  be  strongly  opposed. 

But  the  pivotal  event  was  Congress'  own  action:  the  passage  of  the  Budget  Enforcement  Act  of 
1990.  The  Act  changed  the  way  that  long-term  building  leases  with  a  provision  for  eventual 
government  ownership  are  treated  in  the  budget  process.  This  methodology,  often  referred  to 
as  scorekeeping,  establishes  the  rules  regarding  how  Government  expenditures  are  recognized 
and  accounted  for  against  authorized  budgets. 

The  old  scoring  rules  favored  the  more  expensive  lease-purchase  option  because  they  permitted 
the  total  cost  of  the  project  to  be  charged  on  a  pro  rata  basis  to  each  budget  year  covered  by  the 
term  of  the  lease.  Now,  the  total  amount  of  borrowing  regardless  of  source  would  be  counted 
against  an  agency's  budget  in  the  year  the  project  was  authorized. 

0MB,  after  informing  Congress,  q)plied  the  new  rules  retroactively.  Previously  authorized 
lease-purchase  projects,  the  Foley  Square  buildings  among  them,  were  brought  under  the  new 
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Act  requirements.  0MB  identified  $1,945  billion'  borrowing  authority  in  the  prior  fiscal  year, 
and  that  borrowing  authority  appears  for  the  first  time  in  the  FY  1990  column  of  the  FY  1992 
budget. 

With  all  potential  fmancing  options  now  given  equal  budgetary  treatment,  Government  fmancing 
with  a  loan  from  the  FFB  was  the  best  choice,  as  its  cost  of  funds  are  lower  than  any  private 
source.  As  such,  GSA's  formal  decision  to  use  the  FFB  can  be  fixed  at  July  30,  1990.  On  that 
date,  GSA  and  OMB  jointly  advised  the  Senate  Public  Works  Committee  that  FFB  fmancing 
would  be  used  to  fmance  lease-purchase  projects,  and  that  the  borrowings  for  the  projects  would 
be  counted  against  the  Federal  Buildings  Fund  authorized  budget  ceiling  for  FY  1990. 

The  effect  on  the  Foley  Square  Project  was  a  cardinal  change  to  the  solicitation  as  it  was  outside 
the  original  scope  of  the  solicitation  because  the  specifications  called  for  private  fmancing.  The 
initial  Solicitation  for  Offers  (SFO)  had  been  issued  on  September  30,  1988.  By  July  1990, 
Phase  I  (in  Phase  I,  the  panel  reviews  all  proposals  submitted  and  selects  those  most  qualified 
as  fmaUsts  to  compete  for  the  contract  in  Phase  II)  of  the  solicitation  process  had  been  completed 
and  Phase  n  (in  Phase  n,  detailed  project  proposals  are  reviewed  to  enable  the  panel  to 
recommend  the  proposal  it  believes  should  be  selected  for  award)  evaluations  had  begun.  A 
cardinal  change  would  usually  require  a  cancellation  of  the  SFO  and  a  subsequent  resolicitation. 
However,  instead  of  canceling  the  SFO  and  reopening  competition,  GSA  in  accordance  with 
Section  303(c)(7)  of  the  Federal  Property  and  Administrative  Services  Act  of  1949,  as  amended, 
notified  Congress  of  the  exception  to  full  and  open  competition. 

GSA  justified  its  decision  by  contending  that:  (i)  because  of  the  complex  nature  of  the  Foley 
Square  project  requirements,  resolicitation  would  result  in  a  minimum  delay  of  two  years;  (ii) 
the  delay  would  escalate  costs  substantially;  (iii)  adequate  competition  existed  among  the  offers 
submitted  in  Phase  II;  and,  (iv)  as  noted  in  P.L.  101-156,  there  is  a  dire  and  immediate  need 
for  courthouse  and  Federal  office  space  in  New  York  City.  Congress  did  not  respond  to  GSA's 
notification  and  on  November  2,  1990,  GSA  issued  Amendment  12  eliminating  the  private 
fmancing  requirement  and  substituting  financing  through  the  FFB.  In  retrospect,  GSA's  decision 
not  to  resolicit  was  prudent  and  the  use  of  funds  borrowed  from  the  FFB  saved  the  taxpayers 
millions  of  dollars.  Furthermore,  based  on  the  sequence  of  events  which  led  to  the  formulation 
of  the  Foley  Square  project  there  is  no  way  GSA  could  have  anticipated  in  1988  that  the  use  of 
FFB  fmancing  would  be  available  to  the  agency  in  1990. 


'The  $1,945  billion  is  a  GSA/OMB  estimate  of  total  cost  for  all  of  the 
lease -purchase  projects.  It  serves  as  an  overall  spending  cap.  No  additional 
legislation  was  required.  There  is  no  statutory  dollar  limitation  for  most  of 
the  lease -purchase  projects. 
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CHAPTER  2  -  PROJECT  DEVELOPMENT  AND  PROCUREMENT  PRACTICES  THAT  CAN  BE  IMPROVED 

The  Office  of  Audits  reviewed  elements  of  1 8  construction  projects  to  identify  circumstances  or 
practices  associated  with  the  delivery  of  new  buildings  which  either  are,  or  give  the  appearance 
of  being,  inefficient  or  ineffective.  We  identified  several  practices  and  procedures  involving  the 
development  of  requirements,  financing  and  procurement  practices  that  need  improvement.  The 
specifics  are  discussed  in  detail  in  the  following  findings. 

The  Planning  Process  For  New  Construction 

GSA's  planning  process  for  the  acquisition  of  new  construction  involves  detailed  fact  gathering 
and  data  analysis.  However,  the  plans  were  often  impacted  by  the  fluidity  of  client  agency 
programs  and  the  imposition  of  changing  Congressional  priorities  and  directives  which  did  not 
always  result  in  accurate  project  scopes  or  the  most  cost  effective  method  of  satisfying  the 
Government's  needs  for  space.  As  a  result,  projects  experienced  client  agency  dissatisfaction, 
added  costs  for  redesign,  and  changes  in  the  scope  of  entire  projects  which  led  to  (i)  funding 
shortfalls,  (ii)  the  acquisition  of  additional  land,  (iii)  financial  losses  to  the  Federal  Buildings 
Fund,  and  (iv)  building  unused  or  underutilized  space. 

The  difficulties  in  accurately  forecasting  project  requirements  can  be  attributed  to  two  primary 
causes.  The  first  and  foremost  is  the  influence  of  external  forces  on  the  plaiming  process.  Both 
local  and  national  stakeholders  play  an  important  role  in  determining  the  priority  of  any  new 
construction  project.  Virtually  all  construction  projects  for  new  buildings  are  reviewed  and 
approved  by  committees  in  both  the  House  of  Representatives  and  the  Senate.  Congress  can 
change  the  priority  of  a  project  affecting  its  delivery  timeframe  which,  in  turn,  may  affect  the 
scope  of  the  project. 

The  second  cause  is  the  inability  of  GSA  to  anticipate,  and  then  forecast  accurately,  the  needs 
of  its  client  agencies.  Agency  programs  and  missions  are  changed  by  the  enactment  of  new 
legislation.  Budget  changes,  reorganization,  changing  workloads,  new  technology,  and  the 
emphasis  or  de-emphasis  of  programs  all  affect  an  agency's  need  for  space.  GSA  often  is  not 
kept  apprised  of  the  changes  affecting  an  agency's  space  requirements  until  the  need  is 
immediate,  or  until  GSA  is  well  into  the  planning  process,  thus  forcing  GSA  to  hastily  prepare 
plans  or  make  sometimes  major  adjustments  to  approved  plans. 

In  order  to  obtain  Congressional  approval  or  funding  for  new  construction,  GSA  prepares  either 
a  prospectus  or  a  Report  of  Building  Project  Survey  [11(b)  Report]^  to  the  respective  House  or 
Senate  committees. 


hlie  Public  Buildings  Act  of  1959  (P.L.  86-249)  Section  11(b)  authorizes  the 
Administrator  of  GSA  to  prepare  building  project  surveys  as  requested  by  the 
Senate  Committee  on  Environment  and  Public  WorJcs  or  the  House  of  Representatives 
Committee  on  Public  Worlcs  and  Tremsportation. 
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The  prospectus  may  be  the  result  of  a  need  identified  from  a  community  survey,  a  Prospectus 
Development  Study  or  an  agency  space  request.  It  represents  GSA's  best  forecast  of  need  and 
includes  an  economic  analysis  of  the  available  alternatives  to  accommodate  the  needs  that  have 
been  identified  from  its  research  and  the  input  provided  by  client  agencies. 

An  11(b)  Report,  on  the  other  hand,  is  the  result  of  a  resolution  passed  by  a  Congressional 
committee  requesting  GSA  to  prepare  a  report  for  a  given  community.  The  prospectus  and  the 
11(b)  Report  contain  essentially  the  same  information;  however,  the  key  distinction  is  that  one 
is  initiated  by  GSA  and  the  other  is  the  result  of  a  Congressional  request.  Because  of  the  way 
that  they  evolve,  1 1  (b)  Reports  may  have  to  be  prepared  within  short  time  frames.  Consequently, 
the  requirements  were,  based  on  our  audit  sample,  sometimes  not  reliably  forecast. 

Both  reports  incorporate  a  present  value  analysis  of  the  life  cycle  costs  of  the  alternatives 
available  to  provide  the  needed  space.  The  requirement  was  established  by  0MB  Circulars  A-94 
and  A- 104.  The  process  essentially  involves  the  conversion  of  all  the  costs  of  ownership 
distributed  over  the  projected  time  of  ownership  into  present  value  dollars.  The  analysis  does 
not  normally  include  any  cash  flow  analysis  to  determine  if  the  buUding  will  generate  a  positive 
return  to  the  Federal  Buildings  Fund.  A  return  on  the  capital  investment,  an  analysis  that 
prevails  in  the  real  estate  market,  as  in  other  commercial  markets,  is  not  normally  a  part  of  the 
analysis. 

We  examined  seven  construction  projects  to  evaluate  GSA's  planning  efforts.  Five  of  the  seven 
projects  were  courthouses  and  two  were  special  purpose  data  centers  constructed  for  the  Internal 
Revenue  Service.  Following  are  discussions  of  the  projects  that  experienced  significant 
evolutionary  changes. 

Union  Station  U.S.  Courthouse.  Tacoma.  Washington.  The  conversion  of  a  historic  railroad 
station  into  a  U.S.  Courthouse  .resulted  primarily  from  the  efforts  of  a  local  community  group 
intent  on  preserving  the  train  station  by  converting  it  into  a  useable  government  building.  The 
group  presented  the  concept  to  their  Congressional  representative  who  saw  merit  in  the  project. 
He  presented  the  proposal  to  GSA  aiid  to  the  Congressional  Subcommittee  on  Public  Grounds 
citing  the  benefits  to  be  gained  including:  a  way  for  GSA  to  consolidate  its  Federal  space 
requirements,  restore  and  preserve  one  of  the  region's  most  beautiful  and  historic  structures,  be 
a  prominent  symbol  of  the  city's  growth  and  development,  and  play  a  critical  part  in  the  city's 
extensive  downtown  revitalization  efforts.  All  of  these  reasons  are  valid  and  consistent  with 
GSA's  guidelines  for  acquiring  new  space.  The  conversion  of  the  train  station  to  meet  Tacoma's 
space  needs  did,  however,  not  agree  with  the  results  of  PBS's  planning  process. 

The  Tacoma  Union  Station,  abandoned  since  1983,  was  in  disrepair.  Private  developers  showed 
no  interest  in  developing  the  property.  The  building,  considered  an  important  example  of 
railroad  architecture,  was  added  to  the  National  Register  of  Historic  Places  in  1974. 


11  FOR  OFFICIAL  USE  ONLY 


247 


FOR  OFFICIAL  USE  ONLY 


GSA  had  shown  little  enthusiasm  for  the  project  and  the  Administrative  Office  of  the  Courts  was 
a  reluctant  participant.  A  facility  plan,  prepared  by  GSA  in  1983,  concluded  that  the  space 
situation  in  Tacoma  was  satisfactory.  A  year  later,  the  space  situation  changed  and  GSA  needed 
expansion  space  for  the  Bankruptcy  Court  located  in  the  Post  Office  and  U.S.  Courthouse,  which 
was  owned  and  operated  by  the  Postal  Service. 

In  1985,  a  feasibility  study  was  performed  at  the  request  of  the  Region  10  Real  Estate  Division. 
The  study  determined  that  the  conversion  of  Union  Station  would  not  be  a  feasible  solution  to 
house  the  Courts.  Despite  the  analysis,  a  PBS  prepared  Tacoma  Community  Plan,  issued  in  May 
1986,  recommended  the  Union  Station  project  as  the  most  appropriate  way  to  meet  the  Court's 
space  needs. 

The  life  cycle  cost  analysis  prepared  by  GSA  in  1988,  in  compliance  with  OMB  Circular  A- 104, 
showed  renovation  and  conversion  of  Union  Station  as  the  most  costly  way  to  supply  court  space 
in  Tacoma.  A  second  economic  analysis  performed  by  Central  Office's  planning  activity 
concluded  the  same  thing.  An  appraiser's  investment  analysis  concluded  that  because  of  high 
vacancy  rates  and  low  rental  rates,  the  cost  of  renovation/conversion  would  exceed  the  economic 
value  of  the  property  based  on  its  projected  income. 

The  cost  of  building  a  new  courthouse  was  originally  estimated  at  about  $27  million,  while  the 
estimate  to  renovate  the  train  station  was  $32  million.  By  1990,  a  document  discussing  the 
appraisal  techniques  and  valuation  of  the  property  reported  that  the  planned  purchase  price  had 
risen  to  $39  million,  about  $377  per  square  foot  (s.f.),  and  stated  that  after  renovation,  it  would 
make  Tacoma  Union  Station  the  most  expensive  building  in  the  Northwest.  Ultimately,  the 
actual  cost  of  the  project  reached  about  $48.5  million  or  about  $422  per  s.f. 

Between  the  1983  facility  plan  and  a  September  1986  11(b)  Report,  the  Courts'  projected  needs 
changed  from  no  increase  in  the  17,780  s.f.  it  occupied  in  1983  to  54,000  s.f.  by  1995,  and  a 
projected  70,500  s.f.  by  2005. 

Correspondence  showed  that  GSA  was  working  with  the  City  as  early  as  March  3,  1986,  to  get 
Union  Station  rehabilitated  for  occupancy  by  the  Courts.  The  11(b)  Report,  submitted 
September  15,  1986,  did  not  disclose  that  GSA  had  been  working  on  an  agreement  with  the  City 
nor  did  it  contain  an  economic  analysis  of  converting  Union  Station  to  a  courthouse.  The  report 
only  concluded  that  leasing  existing  space  would  be  cheaper  than  new  construction.  PBS 
forecasted  a  rental  cost  of  $21  per  s.f.  for  a  fiilly  serviced  lease. 

The  Fiscal  Y^r  1987  Continuing  Resolution  directed  the  Administrator  of  GSA  to  enter  into  a 
lease  for  up  to  30  years  with  the  City  of  Tacoma  for  renovation  of  the  Union  Station  for  use  as 
a  Federal  Courthouse.  Because  the  project  was  a  lease  instead  of  new  construction,  only  routine 
subcommittee  approval  was  required  instead  of  a  Congressional  appropriation  of  millions  of 
dollars  in  construction  funding. 
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By  January  1989,  GSA  and  the  City  had  negotiated  a  rental  rate  of  $35.06  per  s.f.  (exclusive 
of  all  services).  PBS's  appraisal  could  only  support  a  composite  rental  rate  of  $17.71  per  s.f. 
for  court  space.  In  order  to  overcome  the  discrepancy,  PBS  requested  the  Chairman,  House 
Appropriations  Committee  and  the  Congressman  who  sponsored  the  legislation  to  interpret  the 
intent  of  the  legislation  for  development  of  Union  Station.  They  responded  that  it  was  intended 
that  the  cost  of  renovation  should  be  included  in  the  rent  permitting  the  rate  to  be  set  at  $35.06 
per  s.f.,  which  is  well  above  the  fair  market  value. 

The  Courts  were  not  sure  that  the  building  would  meet  their  needs  and  GSA  would  not  commit 
to  a  lease  without  the  Courts'  commitment.  On  January  10,  1990,  the  Courts  gave  its 
unconditional  commitment  to  fund,  but  it  did  so  under  protest  because  of  its  concern  that  GSA 
could  now  set  a  precedent  and  require  the  Courts  to  pay  for  all  the  costs  of  courthouse  projects. 
The  rental  rate  amortized  the  construction  cost  of  the  building  over  30  years  and  included  an 
estimated  10  percent  interest  rate  for  the  City's  bond  issue.  The  Courts  and  the  other  agencies 
housed  in  the  building  would  pay  that  rental  rate  ($35.06  per  s.f.)  to  GSA  plus  $6  per  s.f.  for 
operating  expenses. 

GSA  awarded  the  lease  on  February  16,  1990.  The  lease,  with  a  term  of  30  years,  provided  for 
103,313  s.f.  at  the  $35.06  per  s.f.  rate.  After  30  years,  ownership  will  be  transferred  to  the 
Government.  Supplemental  Agreement  No.  2  to  the  lease  amended  the  amount  of  space  to  about 
1 15,000  s.f.  and  raised  the  annual  rent  from  about  $3.6  million  to  $4  million.  The  increase  was 
due  to  initial  and  future  expansion  needs  of  the  Courts,  additional  space  for  internal  circulation, 
and  inherent  inef^ciencies  associated  with  converting  the  train  station  into  a  courthouse. 

Ten  courtrooms  were  constructed,  only  two  in  the  existing  train  station  building  and  eight  in  a 
newly  constructed  wing.  When  we  visited  the  building  in  September  1994,  only  five  courtrooms 
were  in  use  by  the  Courts.  One  more  was  pending  the  appointment  of  a  new  judge.  Of  the 
remaining  courtrooms,  two  were  vacant,  one  was  designated  for  use  by  visiting  judges,  and  one 
was  used  as  a  Congressional  district  office  (this  occupancy  is  not  reflected  in  GSA  assignment 
records).  The  Courts  pay  rent  to  GSA  for  all  of  the  space.  Had  GSA  built  the  project  out  to  the 
Courts'  projected  2005  space  needs,  14  courtrooms  would  have  been  constructed. 

Despite  the  above  market  rent  charged  to  the  client  agencies  in  the  building  ($41.06  per  s.f. 
including  operating  expenses),  the  building  is  a  drain  on  the  Federal  Buildings  Fund.  In  its  first 
two  years  of  operation,  the  building  has  lost  $2.2  million  and  annual  losses  are  expected  to 
continue  for  the  term  of  the  lease.  The  shortfall  in  revenue  is  primarily  due  to  the  general  and 
administrative  costs  allocated  to  the  building  for  PBS's  national,  regional  and  field  office 
operations.   The  costs  (about  $7.00  s.f.)  were  apparently  never  factored  into  the  rent. 
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It  is  public  policy  to  preserve  significant  historic  buildings.  It  is  also  public  policy  to  encourage 
and  financially  assist  urban  revitalization  efforts.  While  we  recognize  that  fulfilling  these  policy 
mandates  will  necessarily  add  costs  to  projects,  the  economics  of  specific  proposals  need  to  be 
considered. 

U.S.  Courthouse.  Boston.  Massachusetts.  The  Boston  Courthouse  project  resulted  from  an 
11(b)  Report  requested  by  the  House  Committee  on  Public  Works  and  Transportation  on 
September  27,  1988.  The  report  was  submitted  to  the  Committee  16  months  later  (January  22, 
1990).  It  requested  $163  million  to  construct  a  4(X),000  s.f.  building.  On  November  5,  1990, 
P.L.  101-509  provided  $184.2  million  for  a  site,  design,  and  construction  of  the  building.  The 
legislation  also  authorized  the  sale  of  the  John  W.  McCormack  Post  Office  and  Courthouse  to 
offset  part  of  the  cost  of  new  construction  by  depositing  the  sale  proceeds  into  the  Federal 
Buildings  Fund.  The  1 1  (b)  Report  showed  this  housing  alternative  as  more  costly  than  building 
a  new  courthouse  and  keeping  the  McCormack  Building. 

GSA's  plaiming  efforts  fell  short  of  accurately  projecting  the  needs  of  the  Courts  and  related 
agencies  for  the  new  building.  PBS  did  not  evaluate  the  feasibility  of  the  sale  of  the  existing 
building,  prepare  a  Prospectus  Etevelopment  Study,  or  obtain  GSA  Forms  144  (Net  Space 
Requirements  for  Future  Federal  Building  Construction).  An  internal  memorandum  showed  that 
the  400,000  s.f.  requirement  was  an  estimate  and  was  not  based  on  actual  requirements  of  the 
Courts.  A  Project  Management  Plan  prepared  in  February  1991  showed  that  the  building  would 
reach  full  capacity  one  year  after  occupancy  with  no  additional  space  available  for  expansion. 
A  subsequent  management  plan  addressed  this  shortcoming  by  recommending  . . .  "the  selected 
site  also  contain  sufficient  area  for  a  future  annex  when  the  need  arises. " 

Problems  occurred  in  the  funding  of  the  project.  In  November  1990,  Congress  approved  $184.2 
million  for  the  project.  Four  months  later,  GSA's  estimated  cost  for  the  project  was  $192.6 
million.  The  increase  in  cost  was  due  to  the  impact  of  revised  Court  design  guidelines.  After 
OMB  reviewed  the  escalation  in  costs,  it  did  not  approve  an  increase. 

In  GSA's  July  1991  management  plan,  the  project's  estimated  cost  had  risen  to  $199.9  million. 
The  increase  was  due  to  a  50,000  s.f.  increase  in  the  size  of  the  building  to  accommodate  the 
offices  of  the  U.S.  Attorney.  In  an  August  1991  memorandum,  the  Commissioner,  PBS 
authorized  Region  2  to  increase  the  size  of  the  building  to  450,000  s.f.,  but  did  not  provide 
additional  funding. 

In  April  1992,  the  Attorney  General  wrote  to  the  GSA  Administrator  stating  that  the  new  Boston 
Courthouse  was  too  small  to  accommodate  the  needs  of  both  the  U.S.  Attorney  and  the  U.S. 
Marshals  Service.  He  requested  that  the  building  be  expanded  to  493,000  s.f.  He  justified  his 
request  by  pointing  out  that  the  U.S.  Attorney's  staff  had  grown  by  40  percent  since  1989  and 
projected  a  similar  increase  over  the  next  five  years.  The  Attorney  General's  request  was 
supported  by  the  Massachusetts  Congressional  delegation  as  documented  in  a  June  1992  letter 
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to  the  chairman  of  a  subcommittee  of  the  Senate  Committee  on  Appropriations.  The  letter  stated 
that  an  expanded  project  was  the  most  economical  way  to  acquire  space  needed  to  house 
additional  Federal  prosecutors  and  judges  appointed  due  to  expanded  crime-fighting  activity, 
particularly  in  the  drug  enforcement  area. 

The  matter  was  considered  by  the  full  Congress  which  passed  legislation  providing  funding  for 
the  expanded  courthouse  project.  By  October  1993,  P.L.  102-393  and  P.L.  103-123  provided 
an  additional  $39  million  to  expand  the  project  to  500,000  s.f.  The  expansion  provided  space 
for  the  U.S.  Attorney's  office  which  had  been  deleted  from  the  project  earlier  when  PBS  realized 
that  the  agency  could  not  be  accommodated  in  the  building  due  to  Courts'  expansion  and  changes 
resulting  from  revisions  to  the  U.S.  Courts  Design  Guide.  The  changes  in  the  building  size 
necessitated  four  change  orders  adding  $1.5  million  to  the  design  contract.  The  total  budget  for 
the  project  had  risen  to  $224  million  by  February  1995,  an  increase  of  $61  million  from  the 
initial  estimates. 

U.S.  Courthouse.  Minneapolis.  Minnesota.  The  Minneapolis  Courthouse  project  resulted  from 
an  11(b)  Report  submitted  to  Congress  in  February  1990.  The  project  proposed  by  GSA 
consisted  of  the  renovation  of  the  existing  139,000  s.f.  Federal  Building,  U.S.  Courthouse  and 
the  construction  of  a  167,600  s.f.  annex  building  to  be  located  on  the  adjacent  GSA-owned 
parking  lot.  It  was  the  most  economical  of  the  housing  alternatives  analyzed  in  the  1 1(b)  Report. 
In  October  1990,  Public  Law  101-509  appropriated  $68.8  million  to  either  build  the  annex  and 
renovate  the  existing  courthouse  or  to  build  a  new  courthouse.  If  GSA  opted  to  build  a  new 
courthouse,  the  law  authorized  GSA  to  sell  the  existing  courthouse  and  deposit  the  proceeds  into 
the  Federal  Buildings  Fund.  Further,  the  law  authorized  GSA  to  accept  donations  from  the  City 
of  Miimeapolis. 

Local  judges  opposed  the  project  proposed  in  the  11(b)  Report  and  actively  sought  support  for 
a  new  separate  and  distinct  courthouse.  City  officials  also  became  involved.  GSA  officials, 
however,  stood  firm  on  the  annex  being  the  best  solution  to  the  Courts'  housing  needs. 
Members  of  the  Judiciary  presented  their  concerns  to  several  Minnesota  Members  of  Congress. 
These  members  agreed  that  the  judges'  concerns  regarding  the  existing  courthouse's  deficiencies 
in  facilities  and  security  systems  were  valid  and  that  the  best  long  term  solution  was  the 
construction  of  a  new  Federal  courthouse  building. 

Additional  funding,  however,  was  needed  to  build  a  separate  and  larger  courthouse.  Sale  of  the 
old  Courthouse  would  offset  the  budget  gap  of  about  $20  million  created  by  the  expanded 
project.  Congress  enacted  subsequent  legislation  to  provide  an  additional  $19  million  for  the 
project.  The  City  of  Minneapolis  donated  about  $10  million,  a  site  and  entered  into  a  lease  with 
GSA  to  acquire  parking  spaces  in  the  garage  being  built  as  part  of  the  project. 

The  new  expanded  project  consisted  of  a  300,000  s.f.  building  with  a  525  car  parking  garage. 
It  now  had  a  budget  of  about  $103  million,  an  increase  of  about  $34.2  million.  The  Courts  had 
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nearly  doubled  their  space  requirements  and  displaced  most  non-court  related  tenants  originally 
planned  for  inclusion  in  the  project.  Those  agencies  would  now  have  to  be  housed  in  leased 
space.  The  project  evolved  to  where  it  bore  little  resemblance  to  the  project  proposed  in  the 
11(b)  Report. 

U.S.  Courthouse.  Portland.  Oregon.  Like  the  Minneapolis  project,  the  Portland  Courthouse 
started  out  as  an  annex  to  the  existing  courthouse  first  proposed  in  a  1989  Community  Plan. 
Unlike  Minneapolis,  it  was  submitted  to  Congress  as  a  construction  prospectus.  The  original  plan 
was  to  accommodate  the  Court's  space  needs  through  the  year  2015.  Changes  to  the  Courts 
Design  Guide  and  the  Administrative  Office  of  the  Courts'  new  Long  Range  Facility  Plan  made 
the  annex  plan  obsolete  by  the  end  of  1990.  In  May  1991,  the  Senate  Committee  on 
Environment  and  Public  Works  amended  the  prospectus  to  acquire  a  site  and  design  a  new 
building.  On  July  23,  1992,  Congress  instructed  GSA  to  submit  a  new  prospectus  for  the 
Portland  Courthouse  as  part  of  its  FY  1994  construction  submittal.  GSA  submitted  the 
prospectus  to  Congress  in  March  1993. 

The  project  cost  grew  from  a  $37  million,  125,000  s.f.  aimex,  appropriated  in  1989  and  1990 
to  a  $133  million,  340,000  s.f.  building  with  200  parking  spaces  in  1993,  an  increased  cost  of 
about  $96  million.  A  new  larger  site  had  to  be  acquired.  The  site  acquisition  required 
condemnation  proceedings  and  relocation  assistance  payments.  Like  Mirmeapolis,  the  project 
eventually  executed  bore  little  resemblance  to  the  original  1989  plan. 

Internal  Revenue  Service  Center.  Memphis.  Tennt>s.s«>«»  The  plarming  effort  for  the  Internal 
Revenue  Service  Center  in  Memphis  did  not  involve  preparation  of  a  prospectus  development 
study,  GSA  Forms  144,  an  11(b)  Report,  or  a  design/construction  prospectus.  The  project 
evolved  from  a  1987  request  from  the  IRS  for  expansion  of  their  existing  leased  space.  When 
GSA  approached  the  lessor,  the  Memphis  Shelby  County  Airport  Authority  (Airport  Authority), 
to  provide  the  nearly  100,000  s.f.  of  additional  space,  the  Airport  Authority  was  not  interested 
because  it  needed  the  entire  IRS  Center  property  for  the  expansion  needs  of  another  tenant. 

In  September  1988,  P.L.  l(X)-440  authorized  GSA  to  acquire  from  the  State  of  Tennessee  or  a 
political  subdivision  by  lease-purchase  a  building  to  house  the  IRS  not  to  exceed  600,000  gross 
s.f.  By  January  1989,  IRS  space  needs  had  changed  due  to  agency  workload  realigrunent  and  it 
submitted  a  request  for  900, (XX)  gross  s.f.  of  space.  In  November  1989,  P.L.  101-136  amended 
P.L.  l(X)-440  and  authorized  the  increased  space.  The  law  waived  the  prospectus  requirement. 

GSA  executed  a  lease  with  the  Airport  Authority  on  February  20,  1992.  The  estimated 
construction  cost  was  about  $104  million.  GSA  received  a  $6.3  million  credit  for  early 
termination  of  the  existing  lease.  Financing  for  the  project  was  arranged  through  the  Federal 
Financing  Bank.  After  30  years,  GSA  can  exercise  a  one  dollar  purchase  option. 
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Conclusion.  Much  of  the  effort  and  resources  that  GSA  puts  into  its  planning  for  new 
construction  can  be  negated  by  the  actions  of  outside  parties.  Client  agencies'  and  Congressional 
decisions  often  make  GSA's  best  efforts  in  this  area  less  than  meaningful.  Obtaining  better  and 
more  accurate  projections  from  client  agencies  of  their  future  space  needs  would  solve  some  of 
the  problems.  However,  this  may  not  be  as  simple  as  it  sounds,  since  the  agencies  are 
subjected  to  the  same  fluid  environment  as  GSA.  Projecting  space  needs  in  that  environment  is 
difficult.  A  conservative  approach  in  forecasting  agency  needs  would  seem  to  be  the  best  way 
to  improve  the  process.  The  timing  of  Congressional  actions  also  has  a  dramatic  effect  on 
GSA's  plans  and  its  abilities  to  provide  needed  office  space  at  cost  effective  prices.  The 
Congress  has  every  right  to  change  priorities,  redefine  project  scopes  and  waive  laws  and 
regulations  which  were  created  to  control  and  manage  the  construction  program,  however,  as 
seen  in  the  projects  described  above,  there  are  financial  consequences  incurred  when  projects 
are  modified  or  not  based  on  economic  analysis. 

GSA  has  recognized  some  of  the  shortcomings  in  the  planning  process  as  it  relates  to  the 
construction  of  courthouses.  A  Courthouse  Management  Group  has  been  established  within  the 
new  PBS  Office  of  the  Fee  Developer.  The  Courthouse  Management  Group  will  manage 
courthouse  construction  as  a  coordinated  national  program  rather  than  on  a  project-by-project 
basis.  It  will  focus  on  improving  the  management  and  delivery  of  the  courthouse  construction 
program,  set  a  new  emphasis  on  project  development  and  apply  consistent  strategies  to  keep  both 
projects  and  budgets  in  line.  The  Courthouse  Management  Group  will  work  with  the  Courts  to 
develop  a  rolling  five  year  plan  coordinated  with  the  Courts'  long  range  needs. 

We  believe  the  Courthouse  Management  Group  is  a  positive  move  and  will  enhance 
communications  between  the  Courts  and  GSA.  If  the  efforts  of  the  organization  prove  to  be 
beneficial,  a  similar  concept  applied  to  other  major  client  agencies  should  also  be  considered. 

A  more  businesslike  presentation  of  the  financial  analysis  included  in  the  prospectus  and  the 
11(b)  Reports  taking  into  account  the  impact  of  the  Government's  investment  on  the  Federal 
Buildings  Fund  over  the  long  term  is  needed.  In  our  opinion,  a  return  on  capital  investment 
analysis  would  help  to  prioritize  projects  and  incorporate  economic  worth  into  the  planning 
process. 

Impending  Sale  of  Existing  GSA  Assets 

Two  construction  projects  included  in  the  audit  sample  had,  as  part  of  their  authorizing 
legislation,  a  provision  to  sell  existing  GSA-owned  buildings  that  may  be  economically 
advantageous  to  retain.  From  our  review  of  the  records,  we  could  not  determine  the  origin  of 
the  idea  to  sell  off  the  old  buildings  to  fund  new  construction.  The  legislation  permits  the  sales 
proceeds  to  be  redeposited  into  the  Federal  Buildings  Fund  to  offset  a  portion  of  the  cost 
advanced  from  the  Federal  Buildings  Fund  for  the  construction  of  the  new  buildings.  The 
decision  to  sell  the  buildings  was  not  supported  by  an  adequate  analysis  of  need.    There  is 
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preliminary  evidence  that  GSA  may  have  a  need  for  the  buildings  and  the  Federal  Buildings 
Fund  may  not  be  reimbursed. 

P.L.  101-509,  dated  November  5,  1990,  authorized  GSA  to  sell  the  John  W.  McCormack 
Federal  Building,  U.S.  Courthouse  in  Boston,  Massachusetts  and  the  Federal  Building,  U.S. 
Courthouse  in  Minneapolis,  Minnesota.  The  legislation  included  a  third  building,  the  Federal 
Building,  U.S.  Courthouse  in  Charleston,  West  Virginia;  however,  that  project  was  not  part  of 
our  audit  sample.  GSA  is  to  deposit  sales  proceeds  into  the  Federal  Buildings  Fund.  The 
appropriation  language  excepts  other  provisions  of  law,  thereby  allowing  the  sale  proceeds  to 
be  returned  to  the  Federal  Buildings  Fund  rather  than  deposited  in  the  receipts  of  the  U.S. 
Treasury. 

Documents  in  the  Minneapolis  files  showed  that  the  judges  had  expressed  an  interest  in  a 
"  monumental"  building  of  about  300,000  s.f . ,  not  an  annex  constructed  on  the  existing  building' s 
parking  lot  and  renovation  of  the  courthouse  as  recommended  in  the  11(b)  Report.  GSA 
estimated  the  cost  of  the  new  larger  building  at  about  $100  million  plus  the  cost  of  a  site. 
Congress  had  appropriated  $68.8  million  for  the  project.  For  a  larger  project,  more  funds  were 
needed.  Sale  of  the  existing  courthouse  and  deposit  of  the  proceeds  into  the  Federal  Buildings 
Fund  was  the  solution  agreed  to  by  all  parties  involved  to  help  defray  the  cost  of  the  larger 
building. 

The  11(b)  Report  prepared  by  GSA  for  the  Boston  project  concluded  that  GSA  would  have  to 
make  a  "far  smaller  capital  outlay  ...  assuming  that  the  proceeds  from  the  sale  of  the 
McCormack  Building  are  deposited  into  the  FBF."  The  Report  projected  that  there  would  be 
364,499  s.f.  of  leased  space  remaining  in  Boston  after  the  new  building  was  constructed; 
however,  it  offers  no  explanation  why  the  Report's  less  costly  option  of  retaining  the 
McCormack  Building  along  with  construction  of  a  new  building  was  not  recommended. 
Selection  of  that  option  would  have  virtually  eliminated  leased  space  in  downtown  Boston. 

We  did  not  find  a  formal  appraisal  that  provided  an  estimate  of  the  value  of  the  McCormack 
Building.  However,  files  contained  various  documents  assigning  values  ranging  from  $51 
million  to  $200  million  to  the  building.  The  building  is  located  in  the  heart  of  Boston's 
Financial  District,  so  it  offers  a  prime  location.  However,  the  building  is  eligible  for  the 
National  Register  of  Historic  Places  and  has  been  nominated  for  landmark  status  by  the  Boston 
Landmarks  Commission  which  may  impact  on  the  value  and  marketability  of  the  building.  The 
building  also  needs  extensive  modernization. 

Unlike  the  McCormack  Building,  the  Minneapolis  Courthouse  had  an  appraisal.  The  appraisal 
dated  December  10,  1990,  placed  an  estimated  market  value  of  $19  million  on  the  property. 
That  market  value  corresponded  to  the  increase  in  fiinds  needed  to  constnict  the  larger 
courthouse. 
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Generally,  PBS  does  an  analysis  of  need  before  making  a  disposal  decision.  However,  we  found 
no  studies  prepared  prior  to  the  legislation  showing  that  the  buildings  were  excess  to  the  needs 
of  the  Government  and  should  be  sold  or  otherwise  disposed  of.  More  recent  information 
indicates  that  the  buildings  may  have  a  future  use.  In  both  Boston  and  Minneapolis,  GSA  has 
leased  space  and  space  occupied  by  agencies  in  the  existing  buildings  that  will  not  be 
accommodated  in  the  new  courthouses.  Therefore,  GSA  can  back  fill  the  vacant  space  in  those 
buildings.  A  draft  Community  Plan  for  FY  1997/98  prepared  by  the  Region  1  Planning  Staff 
recommended  that  the  McCormack  Building  be  retained  and  renovated  to  house  the  agencies  in 
leased  space  and  those  remaining  in  the  existing  courthouse. 

A  similar  plan  has  been  prepared  for  Minneapolis.  It  recommends  modernizing  the  existing 
Federal  Building,  U.S.  Courthouse.  The  assessment  is  corroborated  by  a  1994  Building 
Evaluation  Report  for  the  Federal  Building,  U.S.  Courthouse  in  Minneapolis  which  stated  that 
the  site  and  the  building  were  well  maintained  over  the  last  35  years.  An  accompanying  Building 
Condition  Report,  dated  March  1994,  concluded  that  the  building  "...  is  sound,  in  good  repair 
and  is  relatively  easy  to  remodel  because  of  the  skeleton  framing  system  and  the  12'  floor  to 
floor  dimensions.  The  cost  to  bring  the  building  up  to  code  and  into  compliance  with  present 
day  office  standards  would  be  reasonable. " 

Although  PBS  may  have  a  need  for  both  the  Boston  and  Miimeapolis  buildings,  its  ability  to 
keep  the  buildings  is  in  question.  A  memorandum  dated  August  31,  1994,  prepared  by  the 
Regional  Counsel  in  Boston,  concluded  "that  Congress  intended  the  Administrator  of  GSA  to 
sell  the  (Boston)  building."  Further,  legal  review  of  this  issue  including  possibly  revisiting  it 
with  the  Congress  is  necessary  to  determine  whether  the  legislation  requires  or  merely  authorizes 
the  Administrator  to  sell  the  building. 

We  visited  both  buildings  and  found  the  buildings  to  be  well  maintained.  Each  had  recent 
capital  improvements  including  new  roofs,  new  building  equipment  and  cosmetic  upgrades. 
Although  the  McCormack  Building  did  not  have  a  Building  Evaluation  Report,  we  found  a  1989 
engineering  study  prepared  for  the  potential  renovation  and  expansion  of  the  Courts.  That  report 
recommended  many  systems  improvements  to  bring  the  building  up  to  modem  standards. 

Conclusion.  Our  review  established  that  the  decisions  to  sell  off  these  properties  were  not  based 
on  economic  analyses  or  objective  assessments  of  govermnent  space  needs.  We  believe  that  in 
the  future  PBS  should  fully  assess  its  space  needs,  the  cost  of  renovating  the  buildings  and  other 
pertinent  matters  to  determine  whether  or  not  the  sale  of  an  existing  building  is  in  the  best 
interest  of  the  Government. 

Lease-Purchase  Financing 

GSA  used  several  techniques  to  reduce  fmancing  expenses  on  projects  authorized  by  Congress 
as  lease-purchases.    Through  an  evolutionary  process,  GSA  eventually  was  able  to  use  the 
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resources  of  the  Federal  Financing  Bank  (FFB)  of  the  Department  of  Treasury  as  a  source  of 
financing.  This  use  of  the  FFB  effectively  reduced  interest  costs  and  saved  money  as  compared 
to  developer  financing. 

Financing  for  the  Metcalfe  Building.  Of  the  projects  we  reviewed,  this  was  the  first  of  the 
GSA  lease-purchase  projects  to  get  underway.  The  project  authorization  permitted  GSA  to  enter 
into  a  lease-to-ownership  contract  to  construct  or  acquire  a  federal  building.  It  did  not  give  GSA 
the  budget  authority  necessary  to  obligate  current  funds.  As  with  a  typical  lease,  budget 
authority  sufficient  to  cover  the  current  rent  expense  would  be  provided  annually.  Except  for 
recognition  of  each  year's  rent  expense,  the  acquisition  would  occur  essentially  off-budget,  or 
more  precisely,  in  increments  over  30  future  budget  years. 

Without  budget  authority,  GSA  caimot  create  government  obligations,  such  as  would  occur  if 
GSA  were  to  borrow  from  the  FFB  to  finance  its  acquisitions.  It  must  then  rely  on  the  private 
sector  to  secure  the  funds  needed  for  financing. 

Had  GSA  entered  into  a  standard  lease  construction  contract,  the  developer  would  have  arranged 
the  project  financing.  Most  likely,  when  the  building  was  completed,  the  construction  loan 
would  have  been  replaced  with  permanent  financing  in  the  form  of  a  conventional  mortgage. 
That  financing  cost,  expressed  in  terms  of  a  margin  above  the  U.S.  Treasury's  30-year  bond 
rate,  would  be  used  to  compute  the  monthly  lease  payment.  The  lease  payment  in  this  case  is 
the  cost  of  amortizing  the  full  purchase  price  plus  interest  over  30  years,  since  GSA's  objective 
was  lease-to-ownership. 

A  conventional  loan  would  have  carried  an  interest  rate  of  1.32  percentage  points  higher  than 
the  U.S.  Treasury's  borrowing  rate.  The  developer  proposed  an  alternative  financing  structure, 
but  it  would  shift  some  risk  to  GSA.  If  GSA  were  willing  to  alter  its  standard  lease  language 
to  delete  all  termination  rights,  rights  to  annul,  and  rights  to  offset,  the  lease  itself  could  be  sold 
to  finance  the  project.   GSA  agreed. 

Stripped  of  these  provisions,  the  lease  became  an  unconditional  promise  to  pay,  backed  by  the 
full  faith  and  credit  of  the  U.S.  Government.  Lenders  would  still  require  an  interest  rate  of 
about  0.82  percentage  points  above  Treasury's,  however,  0.50  percentage  points  below  the  cost 
of  a  conventional  loan,  to  compensate  the  lenders  for  two  unknown  risk  factors  (rent  start  date 
and  liquidity  of  the  new  obligation).  By  waiving  its  right  to  withhold  rent  as  an  offset  for 
nonperformance  and  offering  to  sell  the  rental  stream,  GSA  had  substituted  its  own  superior 
credit  for  the  value  of  the  building  as  the  basis  for  the  loan  and  thereby  reduced  its  borrowing 
cost. 

Financing  for  the  National  Archives  and  Records  Administration  (NARA)  Building. 
Following  the  award  of  the  Metcalfe  lease,  the  National  Archives  and  Records  Administration, 
through  its  financial  advisors,  found  a  different  financing  source  for  another  project,  the  new 
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NARA  building  in  College  Park,  Maryland.  Although  not  included  in  our  audit  scope,  the 
project  offers  an  example  of  the  further  evolution  of  lease-purchase  financing.  In  this  approach, 
GSA  packaged  and  sold  that  same  unconditional  promise  to  pay  rent  on  Wall  Street.  This  was 
a  public  offering  in  the  form  of  Certificates  of  Participation,  a  much  broader  market  than  the 
private  placement  with  institutional  investors  envisioned  under  the  Metcalfe  deal.  GSA  would 
provide  a  guaranteed  rental  stream  which  would  commence  at  a  date  certain.  In  recognition, 
the  market  valued  these  securities  at  about  0.43  percentage  points  over  Treasury's  borrowing 
rate.  However,  in  doing  so,  GSA  was  accepting  not  only  the  performance  risk  it  had  taken  on 
in  the  Metcalfe  project  by  waiving  its  rent  offset  provisions,  but  was  also  accepting  the 
completion  risk,  the  risk  that  the  building  would  not  be  built  on  time,  or  not  built  at  all.  In 
effect,  this  stiuctuie  severed  the  project's  fmancing  from  its  construction. 

The  Federal  Financing  Bank.  The  budgetary  treatment  of  lease-purchase  projects  in  general 
came  under  intense  scrutiny  from  the  Administration,  0MB,  and  the  General  Accounting  Office 
(GAO).  The  visibility  of  a  public  offering  like  that  for  the  NARA  building  only  served  to 
heighten  that  interest.  As  discussed  earlier,  with  respect  to  the  Foley  Square  project,  0MB 
retroactively  adjusted  GSA's  Fiscal  Year  1990  budget  to  include  budget  authority  sufficient  to 
reflect  the  true  economic  nature  of  these  acquisitions.  With  budget  authority  in  the  form  of 
authority  to  borrow  rather  than  a  direct  appropriation,  the  FFB  became  the  lender  of  choice. 

In  return  for  an  unconditional  guarantee  from  a  Federal  entity  to  make  payments,  the  FFB 
provides  funding  at  the  U.S.  Treasury  rate  of  borrowing  plus  1/8  of  a  percentage  point  to  cover 
administrative  costs.  The  FFB  is  authorized  to  purchase  agency  obligations,  but  with  one 
caveat:  it  accepts  no  risk  in  its  transactions.  The  obligations  have  to  be  unconditionally 
guaranteed.  As  it  had  evolved,  GSA's  lease-purchase  structure  could  now  provide  that 
guarantee.  The  FFB  agreed.  GSA  had  shown  that  it  could  design  a  lease  to  qualify  as  a  GSA 
obligation.  Repayment  would  be  backed  by  the  promise  of  GSA,  not  tied  to  the  success  of  the 
project. 

After  the  NARA  Building,  the  permanent  fmancing  for  all  of  the  lease-purchase  projects  has 
been  through  the  FFB.  Even  the  Metcalfe  Building  was  ultimately  refinanced  using  the  FFB. 
Use  of  the  FFB,  instead  of  private  financing  for  that  project,  resulted  in  a  savings  of  about  $16.2 
million  over  the  30  year  term  of  the  loan.  There  is  no  other  financing  source  that  can  provide 
a  lower  cost  of  funds. 

Conclusion.  Using  fiinds  borrowed  from  the  FFB  to  fund  lease-purchase  building  projects  was 
a  reasonable  decision.  Admittedly,  the  use  of  FFB  financing  shifts  the  normal  risk  of  ownership 
to  the  Government  at  a  much  earlier  date.  However,  the  estimated  savings  to  the  taxpayer  over 
conventionally  borrowed  funds  for  the  11  projects  financed  by  the  FFB  will  be  over  $500 
million.   GSA  should  be  commended  for  its  effort  to  fmd  new  ways  to  lower  financing  costs. 
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The  remaining  issue  regarding  financing  is  the  question  of  when  is  the  best  point  in  time  to 
complete  financial  arrangements.  Should  the  Government  finance  the  project  from  concept 
through  construction  phase  as  well  as  acquire  the  permanent  financing;  or  should  the 
Government  require  developers  to  obtain  private  financing  to  support  construction  phases  and 
then  use  the  FFB  to  provide  only  the  long-term  permanent  financing?  Each  approach  has  risks 
and  rewards.  Government  financing  from  the  beginning  of  a  project  lowers  overall  borrowing 
costs  to  the  Government  but  can  increase  costs  if  the  developer  fails  to  deliver  a  fully  acceptable 
building  on  time.  Using  the  approach  requiring  the  developer  to  secure  construction  financing 
protects  the  Government  from  financially  unstable  contractors  bidding  on  jobs  and  subjects  the 
developer  to  commercial  market  pressures  to  get  the  job  completed  on  time.  However,  this 
approach  increases  borrowing  expenses.  We  believe  that  PBS  should  study  this  issue  more  fully 
to  determine  which  financing  strategy  is  best  overall. 

The  Source  Selection  Process 

PBS  needs  a  more  standardized  approach  to  source  selection  in  order  to  improve  its  ability  to 
achieve  its  goal  of  design  excellence  for  its  major  construction  program. 

The  current  impetus  in  PBS  is  to  award  construction  projects  based  on  a  "design  excellence" 
selection  process  using  the  greatest  value  concept.  This  process  aims  to  select  the  proposal  that 
represents  the  greatest  value  to  the  Government,  not  necessarily  the  lowest  cost  or  price.  It  is 
based  on  qualitative  factors  specified  in  the  solicitation.  This  represents  a  shift  from  the 
traditional  approach,  which  focused  primarily  on  price,  to  the  selection  of  competing  service 
providers  based  on  qualitative  award  factors.  This  concern  for  quality  is  shared  by  the  National 
Performance  Review  which  endorsed  the  selection  of  architects  and  engineers  based  on 
qualifications,  not  primarily  on  price. 

To  achieve  the  goal  of  design  excellence,  it  is  important  that  the  intended  outcomes,  as  well  as 
the  means  to  reach  these  outcomes,  are  clearly  defined  and  communicated.  Design  excellence 
should  result  in  acquiring  high  quality  buildings  that  represent  the  best  value  for  the 
government/taxpayer  and  are  built  within  a  reasonable  price  parameter.  PBS  has  used  the  source 
selection  method  of  procurement  to  reach  this  desired  outcome. 

Because  the  source  selection  method  is  a  qualitative  evaluation  technique,  it  is  far  more  complex 
than  traditional  competitive  bidding  where  lowest  price  is  the  key  selection  factor.  Formal 
source  selection  typically  involves  a  Source  Selection  Plan  (SSP),  a  Source  Selection  Authority 
and  the  appointment  of  a  Source  Selection  Evaluation  Board  (SSEB).  The  Source  Selection  Plan 
addresses,  among  other  factors,  staffing,  the  method  of  evaluation  and  the  quality  award  factors 
to  be  used.  The  SSEB  renders  an  opinion  based  on  an  evaluation/appraisal  of  prospective 
contractor  submissions  responding  to  the  award  factors  specified  in  the  solicitation.  This 
opinion,  in  the  form  of  a  report,  is  submitted  to  the  Source  Selection  Authority  who  decides 
which  contractor  best  satisfies  the  Government's  requirements.    The  objective  of  the  source 
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selection  method,  as  outlined  in  the  Source  Selection  Procedures  Handbook,  is  to  provide  an 
"impartial,  equitable  and  comprehensive  evaluation  of  competitive  proposals." 

PBS  has  increasingly  used  qualitative  criteria  (as  award  factors)  to  evaluate  offers  submitted  for 
major  construction  projects.  Therefore,  the  use  of  source  selection  for  awarding  construction 
contracts  has  become  commonplace.  Successful  application  of  the  source  selection  method  is 
a  key  to  achieving  design  excellence. 

Prudence  dictates  that  all  participants  involved  with  a  project  using  the  source  selection  method 
must  work  from  the  same  set  of  evaluation  standards  to  ensure  that  the  process  is  executed  in 
a  consistent  and  effective  manner.  Since  source  selection  committee  members  often  include 
representatives  from  entities  outside  of  GSA,  it  is  imperative  that  GSA  take  steps  to  manage  the 
source  selection  process  to  preserve  its  impartiality  so  as  not  to  risk  GSA's  ability  to  achieve  its 
construction  management  goals  and  responsibilities. 

The  following  paragraphs  discuss  vulnerabilities  that  we  found  in  the  source  selection  process. 

Award  Factors 

The  award  factors  used  to  evaluate  proposals  differed  significantly  among  projects.  This  results 
in  having  an  overall  program  goal  of  design  excellence  and  quality  in  federal  building 
construction,  while  at  the  same  time  awarding  construction  contracts  based  on  inconsistent 
criteria  defining  what  is  meant  by  design  excellence. 

We  reviewed  a  sample  of  recent  projects  to  identify  the  factors  used  and  the  weight  assigned  to 
each.  As  illustrated  in  the  following  tables,  we  found  that  for  each  construction  project  selection 
factors  differed,  even  for  projects  within  the  same  region.  The  regions  have  broad  discretion 
concerning  the  factors  used  and  the  weight  assigned  to  each  factor. 
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USE  OF  AWARD  FACTORS  BY  SOURCE  SELECTION  COMMITTEES 


Awwd  Facton-CoiuiliouMi                                                                   1 

Phaae  1 
EvmluMioa  of  mH  Propouli 

Phaae  2 
Evaluation  of  FinaliiU 

Detailed 
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Pui  Perfonnuoc                                                          35* 
Muugeraeu  Plan                                                         30* 
Detisa  EiocUcooe                                                        20% 
PerMonel                                                                       1 5* 

Dcngo  EueUeooe 

100% 

Minnupotu  CooiUwum 

Qiulificauou                                                                »» 
Minigemctf  Plas                                                         30  « 
Dcnta  CoaooFdoD                                                       20* 

Dcma  BxocUencc 
MaasgemeDl  Plan 
Qualificaliona 

65% 
20% 
15% 

QiuU6ca  or  doea  not  qulify  bucd  oa  pul  pcrfofmance 

Penoanel 

DetiftD  Eur.'IcDce 
Management  Plan 

40% 
35% 

Boilduis 

Awud  Fadon-Federal 

Buildinga 

Phuel 

Phaae  2 

Foley  Sqoue  FOB 

Put  Pcffonnanoc                                                          33« 

DentQ  EKCeUenoe                                                        20 « 
Penoonel                                                                       15% 

Deugn  ElceUence 

100% 

IRS  Bids.  New  Cvnlltcm 

QtuUfiei  or  <loci  sol  qualify 

Bued  on  pul  partotmaact  and  experience 

Design  Program 
Managemem  Plan 
Eipenence 
Key  Penonnel 

40% 
25% 
25% 
10% 

IRS  Dtta  Oenter.  Detroit 

Qiuliiy  of  Bnldinft                                                       35% 
Protect  Team  Expcneace                                         30% 
Bnefgy  Conjervttion                                                    15% 
Occapsncy/PhaaiiiB  Pin                                              10% 
Operation/Maifll  Plan                                                   10% 

No  Phaae  2 

For  the  three  courthouses  in  our  sample,  design  excellence  was  a  factor  in  each  procurement. 
However,  the  degree  to  which  it  was  counted  in  the  final  analysis  of  offers  varied  significantly: 
for  White  Plains,  design  excellence  accounted  for  35  percent  of  the  total  score,  for  Minneapolis 
65  percent  and  for  Foley  Square  100  percent.  The  inconsistent  use  of  award  factors  may 
produce  inconsistent  outcomes.  Additionally,  when  award  criteria  keep  changing  from  project 
to  project,  contractors  find  it  difficult  to  anticipate  the  Govenmient's  expectations  and  standards. 
Thus,  the  perception  that  the  Government  does  not  know  what  it  wants  is  created. 

In  his  response  to  the  draft  report,  the  Commissioner,  PBS  took  exception  to  the  reference  that 
standardized  awaid  factors  are  desirable.  He  raised  the  concern  that  although  basic  evaluation 
factors  should,  and  typically  are,  similar  from  one  project  to  the  next,  the  sub-elements  and 
issues  to  be  addressed  in  responding  to  these  categories  must  be  tailored  to  the  specific  needs 
of  the  project. 
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We  agree  with  this  assessment.  Our  concerns,  as  exemplified  in  the  preceding  chart,  is  that  the 
basic  award  factors  varied  in  application  and  weighting  from  one  project  to  another.  Factors 
such  as  past  performance,  qualifications,  and  design  are  basic  criteria  which  are  important 
regardless  of  the  nature  of  the  project.  There  should  be  consistency  in  their  application  and 
weighting.  Exactly  how  the  score  for  each  factor  is  to  be  determined  should  vary  depending  on 
the  puipose,  location,  size  or  other  important  elements  of  the  project  as  identified  in  the  Source 
Selection  Plan. 

Source  Selection  Evaluation  Boards 

We  reviewed  eight  SSEBs  that  were  appointed  by  various  regions  to  evaluate  offers  for 
construction  projects.  We  found  two  conditions  that  could  adversely  affect  GSA's  ability  to 
manage  the  source  selection  process.  First,  GSA  did  not  always  have  adequate  representation 
on  SSEBs;  and  second,  GSA  board  members  may  be  susceptible  to  inordinate  influence  by 
certain  non-GSA  members.  GSA,  as  the  contracting  agency,  has  ultimate  authority  and 
responsibility  for  the  entire  procurement  process.  It  also  is  the  steward  of  taxpayers'  funds. 
Accordingly,  GSA  must  manage  and  preserve  the  integrity  of  the  source  selection  process  in 
order  to  ensure  its  goals  are  achieved. 

Each  region  had  wide  latitude  in  determining  the  makeup  (number  and  mix  of  members)  of  its 
boards.  For  example,  on  the  Minneapolis  Courthouse  project,  GSA's  representation  was  80 
percent,  with  four  GSA  members  to  one  from  the  Judiciary.  Conversely,  on  the  Foley  Square 
Courthouse  project,  GSA  did  not  have  a  majority,  as  their  r^resentation  was  only  44  percent, 
four  GSA  members  to  three  from  New  York  City  and  two  from  the  Judiciary. 

A  similar  comparison  can  be  made  among  the  New  Carrollton  and  the  £>etroit  LRS  buildings  and 
the  Foley  Square  Federal  Office  Building.  On  the  New  Carrollton  building,  GSA  maintained 
a  75  percent  majority,  with  three  GSA  members  to  one  from  the  IRS.  Conversely,  on  Foley 
Square  and  the  ERS  Data  Center  in  Detroit,  GSA  did  not  have  majorities  with  representation 
of  only  50  percent.  On  the  Detroit  project,  GSA  lost  its  majority  by  not  replacing  two  members 
that  had  left  prior  to  evaluation  of  best  and  final  offers.  The  following  table  illustrates  the 
makeup  of  the  SSEBs. 
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SOURCE  SELECTION  EVALUATION  BOARD  MAKE-UP 


D*1ii^  Kt^t^aatA 


Ajrf«tiitf  fU^t^oM   fu^dMttltim. 


Ci^ncttngOaca- 


AMtu^  Rt^taat  AOattUlrum, 


Foley  Square.  Our  review  disclosed  a  further  complication  with  the  Foley  Square  project  that 
made  maintaining  a  voting  majority  even  more  impoitant.  The  New  York  City  members  of  the 
SSEB  voted  as  a  block;  their  scoring  was  identical  for  each  offeror.  They  prepared  one  set  of 
evaluation  sheets,  distributed  copies  to  each  other  and  submitted  signed  copies  of  these  identical 
evaluations  as  their  own.  This  was  done  despite  the  fact  that  the  Source  Selection  Plan,  as  well 
as  subsequent  instructions  from  the  SSEB  Chairman,  required  each  voting  member  of  the  SSEB 
to  independently  prepare  their  scoring  and  evaluations.  Further,  the  SSEB's  fmal  report  on  the 
Courthouse  selection  inaccurately  stated  "each  of  the  nine  SSEB  members  assigned  to  the 
Courthou&3  independently  evaluated  and  scored  the  three  proposals. "  In  contrast,  the  two  Court 
representatives  did  prepare  different  evaluations;  however,  as  with  the  city  representatives,  their 
numerical  scoring  was  identical.  Only  the  GSA  members  had  different  evaluations  and  different 
scores.  Both  the  Office  of  Audits  and  the  Office  of  Investigations  extensively  reviewed  the 
actions  and  impact  of  the  City's  voting  pattern  and  concluded  that  while  the  actions  created 
negative  percq)tions  regarding  the  impartiality  of  the  process,  no  harm  resulted  to  the 
Government. 

Another  issue  was  the  extent  of  the  New  York  City  voting  membership  on  the  Foley  Square 
SSEB.  Their  inclusion  on  the  Federal  Office  Building  panel  was  understandable  since  New  York 
City  was  expected  to  occupy  half  the  building  under  the  original  plan,  although  the  City  formally 


26 


FOR  OFFICIAL  USE  ONLY 


262 


FOR  OFFICIAL  USE  ONLY 


backed  out  the  day  before  the  contract  was  awarded.  The  need  for  three  City  representatives 
on  the  Courthouse  project,  however,  is  extremely  questionable,  since  City  tenancy  was  never 
contemplated. 

Minneapolis  The  Chief  District  Judge  was  a  voting  member  of  the  SSEB  and  also  the  head  of 
the  Courts'  technical  evaluators.  The  Courts'  evaluators  worked  with  the  pre-design 
architect/engineering  (A/E)  contractor  and  with  GSA  in  reviewing  design  aspects  of  the  offers. 
With  the  Judge  heading  up  the  Courts'  technical  evaluation  team,  the  Judge  could  control 
information  to  be  provided  to  the  other  members  of  the  SSEB.  The  GSA  project  manager  was 
also  the  chairperson  and  a  voting  member  of  the  SSEB.  As  the  project  manager,  she  had  the 
responsibility  to  keep  the  process  moving  forward  and  the  client(s)  satisfied  while  in  her  other 
role  as  an  SSEB  member  she  had  the  responsibility  to  impartially  weigh  the  merits  of  the 
individual  proposals. 

The  project  files  include  a  note  summarizing  a  discussion  with  an  official  of  the  Administrative 
Office  of  the  Courts  who  cautioned  GSA  against  the  judges'  active  membership  on  the  SSEB 
because  the  judges  are  not  cognizant  of  budgetary  issues  and  they  may  not  give  cost  factors 
ample  consideration. 

The  award  of  the  Minneapolis  Courthouse  contract  went  to  the  most  costly  proposal  of  four  base 
proposals  considered.  Cost,  however,  was  within  the  defined  reasonable  range  of  the 
Government  estimate  and  was  not  one  of  the  evaluation  criteria.  The  price  range  of  proposals 
was  also  close  -  about  10  percent  from  high  to  low.  A  financial  analysis  performed  by  PBS 
showed  the  successful  proposal  to  have  an  allocation  of  "soft  costs"  (developers  fees,  A/E  fees, 
and  miscellaneous  costs)  of  about  17.7  percent  or  $13.5  million  which  was  about  70  percent 
higher  than  the  proposal  with  the  next  highest  soft  costs.  PBS  awarded  the  contract  based  on 
the  highest  technical  score  achieved  and  concluded  that  the  successful  offer,  among  other  things, 
provided  "...  superior  design  and  architectural  expression,  a  monumental  concept,  services  of 
...  a  world  renowned  architect  with  ties  to  the  local  community,"  and  efficient  floor  plates. 
Although  PBS's  own  technical  evaluation  identified  the  wide  variation  in  soft  costs,  there  was 
no  effort  by  PBS  to  attempt  to  negotiate  the  price  for  "soft  costs"  downward.  We  believe  that 
cost  should  play  a  greater  role  in  the  evaluation  process  and  that  out-of-line  cost  elements  should 
be  negotiated  to  ensure  reasonableness. 

Representatives  from  the  local  government  told  us  that  they  had  requested  voting  membership 
on  the  SSEB,  but  that  their  request  was  denied  by  GSA.  That  denial  stands  in  stark  contrast  to 
New  York  City's  membership  on  the  Foley  Square  Courthouse  SSEB,  where  it  had  no  financial 
participation,  to  Minneapolis'  substantial  investment  as  contributor  of  a  site  and  money  and 
participation  as  a  GSA  lessee.  Representatives  from  local  government  did  serve  as  technical 
advisors  to  the  SSEB.  However,  when  their  technical  evaluations  of  the  proposals  did  not 
correspond  with  the  opinion  of  other  advisors,  which  included  the  pre-design  A/E  and  the 
Courts'  technical  evaluators  (headed  by  the  Chief  Judge),  a  GSA  technical  advisor  and  the  GSA 
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project  manager  unduly  criticized  and  discredited  local  government  evaluations  and 
qualifications.  GSA  invited  the  pre-design  A/E  but  not  the  local  government  advisors  to  provide 
a  presentation  during  Phase  2  evaluations.  The  offeror  recommended  by  the  pre-design  A/E 
became  the  successful  awardee. 

Inaccurate  information  regarding  the  qualifications  of  the  eventual  successful  offeror  was 
provided  to  the  SSEB.  Reference  checks,  apparently  performed  by  GSA  technical  evaluators, 
showed  that  the  successful  offeror  had  completed  the  Foley  Square  Federal  Courthouse. 
However,  the  Foley  Square  project,  which  was  repeatedly  cited  in  the  offeror's  proposal,  was 
only  about  60  percent  complete  at  the  time  of  the  Minneapolis  evaluation.  The  RFP  and  the 
Source  Selection  Evaluation  Plan  (SSEP)  specified  that  the  projects  submitted  to  demonstrate 
experience  "...must  consist  of  projects  completed  within  the  last  eight  years.  (Completion 
means  the  start  of  beneficial  occupancy;  such  occupancy  must,  at  a  minimum  have  begun  prior 
to  the  date  that  submission  of  the  project  information  is  required). "  In  accordance  with  the  RFP 
and  the  SSEP,  no  credit  should  have  been  earned  in  either  Phase  I  or  Phase  n  of  the  evaluation 
process  for  a  project  still  under  construction.  All  voting  members  stated  on  their  evaluation 
forms  that  Foley  Square  was  a  major  strength  in  the  qualifications  of  the  successful  offeror.  The 
project  clearly  influenced  the  voting,  although  at  that  point  in  time  its  success  or  failure  was 
unknowable. 

Based  on  the  examples  cited  above,  the  incidents  occurring  within  these  SSEB  proceedings, 
while  not  indicating  willful  wrongdoing,  raise  perception  questions  regarding  the  impartiality  and 
integrity  of  the  process.  To  minimize  the  future  repetition  of  such  events,  we  believe  that  PBS 
should  strengthen  its  guidance  regarding  issues  of  SSEB  make-up  and  conduct  of  proceedings. 

Design/Build  Minneapolis 

As  implemented  by  PBS  in  Region  5,  the  use  of  design/build  and  the  accompanying  source 
selection  evaluation  process  for  the  delivery  of  the  Miimeapolis  Courthouse  did  not  achieve  the 
time  savings  or  streamlining  that  are  GSA's  stated  reasons  for  using  this  method  of  new 
construction  delivery. 

PBS  did  not  achieve  the  time  savings  and  streamlining  goals  of  design/build  because  the  Region 
contracted  for  pre-design  services  with  an  A/E  firm.  The  complex  and  prescriptive  criteria 
contained  in  the  Courts  Design  Guide  were  incorporated  into  the  request  for  proposals  (RFP) 
in  a  maimer  that  would  allow  potential  offerors  to  better  understand  the  Government's  specific 
needs.  The  procurement  and  the  delivery  of  the  pre-design  services  added  time  and  costs  to  the 
process. 

Although  GSA  decided  to  use  the  design/build  approach,  it  also  elected  to  use  a  private  A/E  firm 
to  develop  the  RFP  and  assist  Region  5  personnel  in  providing  technical  evaluations  of  the 
proposals  for  use  by  the  SSEB  members.   The  stated  purpose  of  the  contract  was  to  facilitate 
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the  design/build  process  through  the  development  of  programming  information  and  project  data. 
The  A/E  firm  received  about  $1.2  million  to  develop  the  RFP  and  another  $500,000  to  provide 
technical  evaluations  of  the  proposals.  Representatives  of  the  Design  and  Construction  Division 
in  Region  5  said  that  this  service  had  to  be  provided  by  contract  because  they  did  not  have  the 
in-house  resources. 

PBS  followed  usual  A/E  selection  procedures  to  award  a  pre-design  A/E  contract  to  develop  the 
RFP.  The  acquisition  process  took  about  17  months.  The  A/E  delivered  the  RFP  six  months 
later.  By  contracting  for  pre-design  services,  GSA  lost  the  (i)  savings  in  time,  (ii)  the 
elimination  of  one  major  procurement  action,  and  (iii)  the  optimized  fast  track  development  of 
the  project  associated  with  the  design/build  process. 

In  a  memorandum  responding  to  a  regional  request  for  $1.5  million  for  RFP  preparation 
funding,  Central  Office  officials  stated  that  the  proposed  scope  of  work  effort  of  the  RFP  was 
not  consistent  with  the  design/build  process,  in  that  it  tasked  "the  RFP  preparer  to  develop  a 
concept  design,  define  all  design  restraints  to  allow  a  design  concept,  and  provide  a  specification 
on  the  Masterspec  format". 

In  addition,  although  GSA  paid  over  $500,000  for  technical  evaluation  services,  the  A/E  did  not 
provide  GSA  any  written  independent  technical  evaluation  reports.  GSA  employees  prepared 
the  evaluation  reports  with  assistance  from  court  advisors  and  the  A/E. 

Evaluating  the  design/build  proposals  involved  over  130  government  and  contract  employees. 
There  was  overlap,  redundancies,  and,  in  the  end,  the  selection  of  the  successful  proposal  (based 
on  the  greatest  value  concept)  may  not  have  achieved  the  degree  of  impartiality  and  equitability 
intended  by  the  source  selection  process. 

In  an  April  2,  1993  study  titled  "Design-Build  Delivery  Assessment",  the  Office  of  Real 
Property  Development  raised  concerns  about  the  length  and  resource  impact  of  the  procurement 
process.  It  also  mentioned  voluminous  RFP  packages  which  "give  the  impression  of  burdensome 
and  difficult  requirements. "  It  suggested  that  only  important  programming  direction  be  put  into 
the  RFP  package,  and  that  "general  information  materials  and  design  guideline  documents  may 
be  referenced  but  should  not  be  bound  in  the  RFP."  The  study  also  recognized  that 
design/build  is  resource  intensive  on  staff  time  citing  the  evaluation  and  ranking  of  detailed 
design  proposals  as  particularly  time  consuming. 

With  ever  diminishing  personnel  resources,  GSA  cannot  afford  to  adopt  labor  intensive  and  time 
consuming  methods  to  deliver  construction  services.  Great  care  is  required  during  the 
procurement  planning  process  to  ensure  that  the  most  expeditious  and  cost  effective  means  of 
service  delivery  is  selected.  Design/build  has  distinct  advantages  for  construction  delivery  that 
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have  been  recognized  by  PBS.  However,  by  using  a  pre-design  A/E  to  create  an  RFP  that 
encumbers  the  process  with  added  time,  cost,  and  voluminous  criteria  the  advantages  that 
design/build  offers  are  reduced. 

Conclusion.  The  source  selection  method  for  acquiring  buildings  can  be  an  effective  means  for 
developing  successful  projects.  However,  if  not  planned  and  managed  properly,  the  source 
selection  process  can  become  unduly  costly,  untimely  or  create  perceptions  and  situations  which 
cause  questions  regarding  the  equity  of  the  process. 

Change  Orders 

PBS  used  change  orders  extensively  on  the  Foley  Square  Courthouse,  Detroit  Border  Station 
Cargo  Inspection  Facility,  and  other  projects.  Change  orders  are  modifications  to  an  executed 
contract  to  provide  for  changes  in  the  design  or  manner  of  construction.  The  changes  may  be 
caused  by  the  discovery  of  newer  or  better  materials  to  do  the  job,  new  construction  techniques, 
customer  generated  requirements,  or  the  need  to  correct  errors  or  omissions  in  the  specification. 
The  use  of  change  orders  is  an  inherently  expensive  method  of  buying  construction  because 
competitive  forces  do  not  influence  pricing.  Contracting  Officers  have  not  always  obtained 
audits  of  proposed  change  order  costs  submitted  by  contractors.  Such  situations  may  lead  to 
excessive  costs  for  the  changes.  A  recent  GAO  report^  criticized  GSA  for  not  controlling  cost 
growth  associated  with  the  use  of  change  orders. 

Detroit  Border  Statioi-  Cargo  Inspection  Facility.  PBS  used  change  orders  to  design  and 
construct  this  project.  The  change  orders  doubled  the  cost  of  the  original  $6.4  million  contract. 
Currently,  construction  costs  total  about  $14.3  million  with  59  change  orders  accounting  for  an 
additional  $7. 1  million  of  which  GSA  will  pay  $5  million  and  the  company  that  owns  the  border 
station  will  pay  the  remaining  amount. 

After  PBS  issued  the  notice  to  proceed  to  the  contractor,  PBS  had  the  entire  project  redesigned. 
The  redesign  delayed  the  construction  contractor  for  12  months.  Objections  by  the  City  of 
Detroit  and  an  agreement  signed  with  the  private  company  that  owns  the  border  station  caused 
the  redesign.  The  agreement  was  signed  after  the  construction  contract  was  awarded.  About 
$344,000  was  paid  to  the  constiuction  conductor  for  delay  and  escalation  claims. 

GSA  officials  contended  they  had  to  award  the  contract  to  convince  a  Federal  judge  that  GSA 
needed  immediate  possession  of  the  properties  previously  acquired  through  condemnation. 
However,  the  former  owners  still  occupied  the  properties  and  the  Government  could  not  evict 
them  without  a  court  order. 


"Better  Data  and  Oversight  Needed  to  Improve  Construction  Management," 
GAO  GGD94-145,    June   1994. 
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Because  of  the  delays  and  changing  requirements,  GSA  could  not  exercise  the  priced  options  in 
the  contract  which  then  forced  GSA  toward  change  orders  to  accomplish  the  work.  Under  the 
original  contract,  PBS  had  the  right  to  exercise  six  priced  options,  each  had  an  expiration  date. 
PBS  exercised  only  one  option.  The  remaining  options  were  not  exercised  since  they  were  no 
longer  viable  because  of  changed  requirements. 

In  addition,  several  more  change  orders  were  issued  to  clean  up  the  contaminated  site.  Before 
award  of  the  construction  contract,  a  PBS  official  anticipated  that  some  parcels  would  have 
hazardous  materials.  Instead  of  incorporating  cleaning  up  the  parcels  into  the  Request  for 
Proposals  before  the  award,  GSA  used  14  price-to-be-determined- later  change  orders  to  clean 
up  the  site.  The  GSA  Contracting  Officer  routinely  agreed  to  the  contractor's  proposals  and 
cited  the  urgency  of  the  situation  for  accepting  the  prices.  Change  orders  for  toxJc  waste 
removal  totaled  $3.1  million.  Competitive  bidding  may  have  resulted  in  a  less  costly  clean  up 
bill. 

Nine  contractors  competed  for  the  base  contract,  making  the  award  competitive.  Some  may 
have  anticipated  construction  delays  and  changes  to  the  scope  of  work.  Therefore,  opportunities 
existed  for  a  contractor  to  bid  low  and  recover  its  profits  through  change  orders,  a  practice 
commonly  known  as  "low  ball"  bidding. 

Foley  Square  Courthouse.  The  method  in  which  Congress  authorized  the  Foley  Square  project 
as  lease-purchase  project  contributed  to  fostering  cost  growth.  Since  the  combined  budget 
authorized  by  Congress  was  substantially  higher  than  GSA's  estimated  cost  for  the  project,  GSA 
had  difficulty  limiting  requests  for  scope  changes  and  amenities  from  client  agencies.  The 
Courts  incorporated  the  latest  requirements  of  their  Courts  Design  Guide  and  the  Courthouse 
became  a  "monumental"  building. 

For  the  Foley  Square  Courthouse,  the  change  orders  issued  totaled  $120  million  above  the 
original  construction  ceiling  of  $259  million.  This  represents  a  cost  growth  of  46  percent.  The 
majority  of  the  change  orders  were  used  to  upgrade  the  interior  finishes  of  the  courthouse.  The 
pricing  of  the  change  orders  was  based  on  estimates  because  the  contractor  had  not  awarded 
subcontracts  for  the  deleted  work  and  cost  or  pricing  data  was  not  available.  Credits  were  based 
on  the  contractor's  estimates  and  not  on  verifiable  costs. 

Centers  for  Disease  Control.  In  the  CDC  headquarters  project,  the  contract  award  was  for 
$13.8  million,  which  was  below  GSA's  construction  budget  of  $21  million.  Within  three  months 
of  the  contract  award,  GSA  started  issuing  change  orders  for  a  378  space  parking  structure 
which  will  cost  an  estimated  $3.5  million.  While  there  is  no  doubt  that  additional  parking  was 
needed,  the  timing  and  amount  of  the  change  casts  doubt  on  whether  GSA  fiiUy  resolved  the 
needs  of  the  CDC  before  the  award  of  the  construction  contract. 


31  ^^^^-^^  FOR  OFFICIAL  USE  ONLY 


267 


FOR  OFFICIAL  USE  ONLY 


Lack  of  Contract  Audits.  The  Contracting  Officer  did  not  use  audit  services  to  assess  the 
reasonableness  of  the  pricing  of  change  orders  or  delay  claims  on  the  Detroit  Border  Station 
Cargo  Inspection  Facility.  GSA  issued  a  change  order  worth  over  $2  million  to  build  the  newly 
redesigned  facility.  In  June  1992,  the  Contracting  Officer  requested  an  audit  of  the  contractor's 
proposal;  however,  the  auditors  found  that  GSA  and  the  contractor  already  had  negotiated  the 
pricing  on  the  change  order.  As  a  result,  the  request  for  a  preaward  audit  was  denied.  The 
Contracting  Officer  relied  on  "information  available  ...  considered  adequate  to  determine  the 
reasonableness  of  the  proposed  price  or  cost."  For  a  delay  claim,  GSA's  estimators 
recommended  provisional  acceptance  of  claimed  costs  on  the  condition  that  an  audit  be  done. 
Without  a  preaward  audit,  GSA  lost  the  best  assurance  that  it  paid  a  reasonable  price. 

The  Federal  Acquisition  Regulation  calls  for  the  Contracting  Officer  to  obtain  cost  or  pricing 
data  when  modifications  to  contracts  are  expected  to  cost  more  than  $100,000.  Further,  the 
Contracting  Officer  shall  obtain  audits  of  proposed  modification  costs  which  exceed  $500,000. 
In  the  Foley  Square  Courthouse  project,  due  to  the  fact  that  subcontracts  had  not  been  awarded 
when  changes  to  the  design/buUd  contract  were  made,  audits  could  not  be  performed  for  many 
of  the  change  orders.  Under  design/build,  a  contractor  provides  both  design  and  construction 
services  to  meet  the  owner's  requirements.  Detailed  design,  specifications,  and  subcontracts  are 
not  fmalized  until  later.  GSA  ordered  many  changes  to  the  project,  before  the  developer  had 
finished  designing  the  building.  Consequently,  instead  of  having  audited  cost  and  pricing 
information  to  use  in  its  negotiations,  PBS  had  to  rely  on  estimates  prepared  by  its  construction 
quality  management  contractor  to  determine  if  the  developer's  prices  were  reasonable. 

Impact  of  Downsizing 

PBS's  construction  program  has  been  generally  effective  in  delivering  buildings,  some  of  them 
of  a  monumental  stature.  The  construction  program  relies  heavily  on  contractors  to  perform 
many  activities  including  preparation  of  prospectus  development  studies,  preparation  of  requests 
for  proposals,  design  services,  construction,  construction  management  services  and  inspection 
services.  Therefore,  procurement  and  contract  administration  activities  play  a  crucial  role  in 
whether  a  project  is  successful.  The  process  (source  selection)  used  to  select  some  contractors, 
especially  on  design/build  projects,  has  been  labor  intensive  and,  as  a  result,  has  involved  many 
personnel  from  the  regional  offices.  Recently,  PBS  has  reorganized  on  a  business  line  basis.  The 
Fee  Developer  will  handle  the  major  construction  projects.  The  Fee  Developer  is  staffed  with 
personnel  with  architectural/engineering  expertise  as  well  personnel  from  the  procurement 
profession. 

GSA  is  undergoing  significant  downsizing  and  re-engineering  of  its  operations  and  activities. 
Buyout  legislation  is  impacting  all  aspects  of  GSA's  operations.  As  regional  staffs  dwindle,  PBS 
management  must  assess  whether  staffs  that  remain  are  sufficient  to  handle  the  woridoad  and 
possess  the  expertise  necessary  to  execute  the  construction  program,  especially  management  of 
major  new  construction  projects.      In  our  audit  of  Procurement  Personnel  Development 
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(A21503/P/5/R93072  dated  September  30,  1993),  we  pointed  out  that  the  success  of  GSA  is 
dependent  on  the  quality  of  the  contracting  program.  Since  PBS  contracts  for  much  of  its 
construction  program  related  activities,  the  need  for  procurement  expertise  is  critical.  The  OIG 
Advisory  Opinion  on  Options  to  Reinvent  GSA,  dated  January  23,  1995,  also  discussed  options 
available  to  GSA  relative  to  the  construction  program.  Specifically,  it  suggested  that  PBS's 
construction  expertise  might  be  concentrated  in  several  centers  on  a  zonalized  basis.  In  our 
opinion,  PBS  must  assess  its  staff  resources  and  expertise  against  woridoad  in  order  to  best 
execute  the  construction  program. 


Recommendations 

We  recommend  that  PBS: 

1.  Evaluate  the  effectiveness  of  the  Courthouse  Management  Group  after  a  reasonable 
period  of  time  to  determine  whether  the  concept  has  wider  application  for  other  major 
clients'  space  needs. 

2.  Develop  policy  guidance  relative  to  instituting  a  system  employing  cash  flow  analysis  and 
return  on  investment  for  all  proposed  new  construction  projects  to  allow  the  decision 
makers  to  see  if  the  project  makes  good  business  sense  and  is  a  wise  investment  for  the 
Federal  Buildings  Fund. 

3.  Obtain  a  legal  opinion  from  the  Office  of  General  Counsel  on  the  impact  of  P.L.  101-509 
on  the  future  retention  or  sale  of  the  GSA  buildings  affected,  and  develop  a  policy 
relating  to  the  use  of  funds  from  a  future  sale  of  an  existing  GSA-owned  building  to 
offset  new  construction  costs  to  ensure  that  sound  planning  and  prudent  business 
judgment  go  into  the  decision  making  process. 

4.  Develop  policy  guidance  relative  to  a  standardized  strategy  for  source  selection  to 
include: 

a.  a  standardization  of  award  factors  to  ensure  a  consistent  approach  to 
source  selection  by  PBS  offices;  and 

b.  specific  guidelines  for  the  composition  of  source  selection  committees, 
i.e.,  GSA  voting  majority,  number  of  members,  inclusion  of  non-federal 
members,  non-GSA  rqjresentation  and  relative  rank  of  members. 
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Perform  an  analysis  of  available  alternatives  before  selecting  design/build  as  a  means  for 
project  delivery  for  complex  special  use  buildings  such  as  courthouses.  Costs,  time,  and 
available  resources  need  to  be  carefully  considered  before  a  decision  is  made  to  use 
designybuild. 

Assess  its  staff  resources  and  expertise  against  workload  in  order  to  best  execute  the 
construction  program. 


Management  Comments 

In  his  September  15,  1995,  reply  to  the  draft  audit  report,  the  Commissioner,  PBS  agreed  to 
take  the  correcuve  action  recommended  in  the  report. 

The  Commissioner  also  raised  an  issue  on  the  reference  found  in  Chapter  2  that  standardized 
award  factors  are  desirable.  We  agreed  with  the  Commissioner's  comments  and  added  further 
discussion  on  page  25  to  clarify  our  position  and  concerns  in  this  area. 
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CHAPTER  3  -  UPGRADES  AND  UNWARRANTED  EMBEI.LISHMENTS 

The  Office  of  Audits  selected  seven  new  construction  projects  that  were  either  complete,  or 
nearly  complete,  to  determine  if  all  the  construction  work  that  had  been  provided  was  necessary 
and  prudent.  We  found  a  number  of  instances  where  costly  embellishments  and  personal 
conveniences  were  provided  to  client  agencies.  The  cost  of  those  features  was  not  always  borne 
by  the  recipient  agency.  We  also  found  examples  of  new  construction  projects  that  did  not  result 
in  a  positive  investment  for  the  Federal  Buildings  Fund. 

PBS's  emphasis  on  meeting  customers'  expectations  is  a  contributing  factor  to  the  growth  in 
construction  costs  caused  by  providing  amenities  and  embellishments.  The  emphasis  placed  on 
satisfying  clients  makes  application  of  GSA's  oversight  role  awkward  and  ineffective.  As  a 
result,  PBS  has,  at  times,  allowed  clients  to  receive  items  that  are  of  a  questionable  nature  when 
assessed  against  prudent  use  of  government  funds. 

In  recent  years,  GSA  has  placed  increasing  emphasis  on  customer  satisfaction  by  becoming  more 
responsive  to  customer  agencies'  needs  and  desires.  As  a  result,  GSA  changed  regulations  that 
specify  what  agencies  can  have  in  their  space.  However,  recent  media  coverage  of  projects, 
such  as  the  Foley  Square  Courthouse,  has  held  GSA  accountable  for  actions  it  has  taken  to 
accommodate  its  customers.  A  Senate  investigation  report*  issued  in  December  1994  was  also 
critical  of  GSA's  role  in  providing  embellishments  in  courthouse  projects. 

Evolution  of  the  Courts  Design  Guide 

The  Courts  Design  Guide,  issued  by  the  Judicial  Conference  of  the  United  States,  is  a  document 
which  provides  specifications,  requirements,  and  standards  for  constructing  and  outfitting 
courthouses.  It  has  evolved  over  the  years  and  has  produced  larger,  more  grandly  appointed 
courtrooms  and  chambers.  As  a  result,  costs  related  to  implementing  the  design  standards 
written  by  and  interpreted  by  the  Courts  have  escalated.  The  language  and  requirements  in  the 
Courts  Design  Guide  help  explain  some  of  the  perceived  excesses  in  new  courthouse  projects. 


"Investigation  of  the  Federal  Courthouse  Construction  Program,"  Majority- 
Staff  Report  to  the  Committee  on  Environment  and  Public  Works,  United  States 
Senate,    December   1994. 
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Six  editions  of  the  Courts  Design  Guide  have  been  issued  since  1959.    The  following  table 
shows  how  design  philosophies  have  evolved  over  time. 


Guide  Edition 

Design  Philosophy 

11/5/59 

"Courtrooms  and  auxiliary  rooms  should  be  designed  in  a  spirit  of 
dignity  and  simplicity." 

5/1/79 

"adequate  but  not  excessive  housing  for  court  activities.    Finish 
materials  should  be  similar  to  those  used  in  contemporary  office 
buildings.   As  for  the  special  spaces  the  emphasis  should  be  on  the 
design  itself,  the  scale,  the  form  rather,  than  on  decorative  materials." 

3/9/84  and  8/89 

"Finish  materials  in  the  courtroom  and  judge's  office  chambers  should 
emphasize  the  dignities  of  the  judicial  ftinction." 

3/12/91 

"The  scale  of  a  courthouse  should  be  monumental  ....   The  spirit  of 
the  architecture  should  be  impressive  and  inspiring.    The  spirit  of  the 
exterior  architecture  should  permeate  the  design  of  the  major  interior 
spaces.  Highest  quality  paint/wall  covering:  paneling,  wallpaper, 
millwork  ...  durable  high  quality  carpet." 

2/25/93 

"a  courthouse  facility  should  be  monumental  in  design  ...  scale  of 
design  components  grand." 

The  1991  guide  continued  the  expansive  trend  of  past  guides.  It  specifies  the  highest  quality 
finishes  as  the  standard.  More  significantly,  it  gives  the  Courts  the  authority  to  interpret  what 
is  standard  and  provides  for  features,  some  of  which  have  been  the  subject  of  media  criticism. 
These  include: 

Judges'  chambers  occupying  1,990  s.f., 

Private  showers. 

Galleys  (kitchenettes),  and 

Private  toilets  for  Circuit  Librarian,  Cleric  of  the  Court,  U.S.  Marshals  Service 

office.  Office  of  the  Circuit  Executive,  and  Office  of  the  District  Executive. 

The  1991  Guide  calls  for  16  foot  high  ceilings  for  all  district,  appellate,  and  bankruptcy 
courtrooms.  Consequently,  offices,  chambers,  and  washrooms  on  the  same  floor  as  courtrooms 
are  also  in  space  that  is  structurally  16  feet  high. 
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At  the  same  time,  the  1991  Guide  called  for  increases  in  the  sizes  of  courtrooms  and  chambers 
shown  as  follows: 


Space 

1984/1989 
Guide 

1991  Guide 

Increase 

District  Courtroom 

1,820  s.f. 

2,400   s.f. 

32% 

District  Chambers 

1,600  s.f. 

1,990  s.f. 

24% 

Appellate  Chambers 

2,200  s.f. 

2,340  s.f. 

6% 

In  March  1994,  as  a  result  of  adverse  publicity,  the  Courts  deleted  some  controversial  items, 
including  private  showers  in  the  judges'  chambers  and  a  smokers'  lounge  for  the  jury,  from  the 
1993  Courts  Design  Guide. 

Embellishments  in  Courthouses 

Foley  Square  Courthouse.  Located  in  lower  Manhattan  and  housing  44  courtrooms,  this  is  the 
largest  Federal  courthouse  in  the  country.  PBS  started  construction  in  March  1991  and  initial 
occupancy  was  underway  as  of  April  1995.  During  the  past  year,  the  project  has  been  the 
subject  of  negative  publicity  concerning  its  cost  and  the  embellishments  provided  in  the  building. 

The  Courts,  citing  their  interpretation  of  the  Foley  Square  authorizing  legislation,  demanded  and 
ultimately  received  from  PBS,  many  building  amenities  and  embellishments.  PBS  granted  the 
Courts'  requests  for  several  reasons,  including  an  overly  generous  construction  budget,  the 
issuance  of  the  expanded  1991  Courts  Design  Guide,  and  a  contractor  who  consistently 
encouraged  adding  additional  upgrades  to  the  building. 

Most  of  the  upgrades  were  provided  by  changes  to  the  base  contract.  The  change  order  process 
is,  in  itself,  an  inherently  costly  method  of  procuring  construction  because  it  lacks  the  forces  of 
competition  to  control  prices.  At  the  time  of  our  review,  change  orders  totaled  $1 19.6  million, 
including  $68.8  million  for  upgraded  interior  finishes  and  improvements.  The  interior  upgrades 
alone  cost  more  than  some  recently  constructed  courthouses. 

Originally,  PBS  rebuffed  the  Courts'  notion  that  PBS  should  pay  for  all  upgrades.  The  Courts' 
position  was  that  the  project's  authorizing  legislation  required  GSA  to  ftind  everything.  GSA 
personnel  initially  resisted  this  idea,  and  even  said  they  would  not  make  an  award  under  those 
circumstances.  The  matter  was  settled  by  the  former  GSA  Administrator.  At  a  November  6, 
1990  internal  GSA  meeting,  the  Administrator  expressed  his  opinion  that  all  of  the  upgraded 
interior  finish  woric  provided  in  the  Foley  Square  Courthouse  should  be  part  of  the  project.  He 
wanted  the  Courts  to  commit  to  pay  rent  bas^  on  actual  construction  costs.  However,  there  was 
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never  a  formal  agreement  between  the  Courts  and  GSA  to  commit  the  Courts  to  pay  for  the 
upgrades  as  part  of  the  rent. 

The  authorizing  legislation  (P.L.  100-202)  did  not  establish  a  budget,  did  not  describe  how  the 
building  should  appear,  and  did  not  specify  who  should  pay  for  upgrades.  The  legislation  simply 
provided  for  construction  of  two  buildings  with  1,600,000  gross  square  feet  of  space.  GSA 
officials  sought  interpretation  of  the  legislation's  intent  from  a  committee  member.  The 
member's  staff  agreed  with  the  Courts'  position.  PBS  requested  $855  million  for  the  two- 
building  project.  We  could  not  find  any  support  or  backup  documentation  showing  the  makeup 
of  the  $855  million  or  how  it  was  arrived  at.  The  final  approved  spending  limit  was  $1,006 
billion.   Again,  we  found  no  documentation  to  explain  how  this  amount  was  established. 

When  GSA  issued  the  solicitation  for  offers  (SFO),  the  1984  Courts  Design  Guide  was  in  effect. 
However,  prior  to  the  receipt  of  Best  and  Final  Offers,  the  SFO  was  amended  to  incorporate 
upgraded  standards  in  anticipation  of  the  impending  issuance  of  the  1991  Courts  Design  Guide. 
It  gave  the  Courts  virtually  unlimited  authority  to  decide  what  was  standard.  The  Courts  wanted 
the  highest  level  of  finishes.  The  new  guide  required  16  foot  high  ceilings  for  courtrooms.  The 
Courts  wanted  window  space  for  secretaries  and  law  clerics,  comer  chambers,  sound  vestibules, 
mockups,  and  additional  toilets.  The  changes  had  a  major  impact  on  layouts  and  room  sizes  and 
required  costly  design  and  stiuctuial  woric. 

The  developer,  largely  in  response  to  the  judges'  desires,  also  proposed  numerous  changes  to 
interior  finishes.  The  developer  argued  that  GSA  contracted  for  a  "signature"  building  and  that 
was  what  the  developer  wanted  to  build,  inside  and  out. 
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Two  major  upgrades  to  the  courthouse's  design  occurred  after  GSA  awarded  the  design/build 
contract.    These  upgrades  and  the  original  proposed  level  of  finishes  are  shown  as  follows: 


Event 

Level  of  Interior 
Design  and  Finishes 

Example: 

Carpeting^ 

Courtroom 

Contractor's  Proposal 
As  Accepted 

Based  on  1984  Courts 
Design  Guide  as  Upgraded 

42  ounce  nylon 
$55/sq.  yd. 

1st  Major  Upgrade 

"Traditional"  Style 

60  ounce  wool 
$106/sq.  yd. 

2nd  Major  Upgrade 

"Classical"  Style 

60  ounce  wool 
patterned 
design 
$114/sq.  yd. 

The  changes  were  made  at  the  direction  and  insistence  cf  the  Courts.  In  some  cases,  the  first 
upgrade  to  "traditional"  design  added  additional  durability  to  the  finishes  such  as  going  from 
marble  tile  floors  to  tri-color  terrazzo,  and  from  vinyl  wall  fabric  to  stone  paneling.  However, 
the  judges  rejected  the  traditional  style  for  most  areas.  The  designer  then  developed  the  more 
intricate  "classical"  style  which  was  characterized  by  great  detailing  in  the  woodwork,  raised 
panel  hardwood  doors,  upgraded  marble  walls,  patterned  carpeting,  and  upgraded  (four  color) 
terrazzo  floors. 


The  costs  include  materials,   Izlbor,   and  a  mark-up  for  overhead  and  profit. 
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The  following  chart  shows  examples  of  upgrades  and  their  added  costs. 
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One  of  the  more  significant  examples  of  embellishment  in  the  Foley  Square  Courthouse  was  the 
ceremonial  courtroom.  The  ceremonial  courtroom  is  a  5,346  s.f.  room,  with  a  26  foot  high 
ceiling,  that  can  seat  over  40  judges  at  its  benches  at  one  time.  It  has  $3.8  million  worth  of 
upgrades  including: 


Stone  engraving  with  18K  gold  letters 

Ceiling  dome 

Bronze  gates 

Stone  pilasters 

Heavy  drapes  ($1,165  a  lineal  foot)  matching  the  carpet 

Bronze  fire  hose  cabins  and  rack 

Pendant  light  fixtures  (6) 


$13,200 
$184,800 

$23,700 
$332,600 

$95,600 

$5,940 

$118,800 


GSA  was  placed  in  a  difficult  position  of  trying  to  satisfy  its  customers  and  trying  to  contain 
costs  at  the  same  time. 

The  cash  flow  analyses  prqiared  by  PBS  showed  that  the  rental  income  it  will  receive  for  both 
the  Foley  Square  Courthouse  and  the  Federal  Office  Building  will  remain  negative  for  up  to  18 
years  after  occupancy.  The  analyses  show  that  the  combined  cumulative  negative  cash  flow  for 
the  buildings  could  reach  neatly  $160  million  during  the  30-year  term  of  the  FFB  loan.    The 


This   reflects   the  final  quantities   called  for  in  the   change  orders. 
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Federal  Buildings  Fund  must  absorb  these  losses.  It  can  not  remain  viable  if  too  many  buildings 
come  into  service  that  create  long  term  revenue  drains  against  the  Federal  Buildings  Fund's 
resources. 

The  revenue  that  GSA  receives  from  its  customer  agencies  is  deposited  in  the  Federal  Buildings 
Fund.  The  Federal  Buildings  Fund  is  the  principal  source  of  funding  for  the  operation, 
maintenance,  protection  and  repair  of  GSA  owned  and  leased  buildings  as  well  as  for  building 
improvements  and  acquisition  of  space  through  lease,  purchase,  or  construction.  If  GSA  suffers 
losses  by  subsidizing  the  space  it  provides  to  the  Courts,  it  will  ultimately  affect  the  equitable 
distribution  of  GSA  revenue  to  fund  services  for  its  other  customers. 

One  of  PBS's  goals  should  be  to  construct  buildings  within  some  reasonable  economic 
parameter.  The  lack  of  cost  containment  on  the  Foley  Square  projects  highlights  the  need  for 
a  mechanism  to  control  costs.  PBS  usually  estimates  the  cost  of  its  projects  by  applying  costs 
per  square  foot  to  a  breakdown  of  anticipated  building  components.  In  contrast,  private 
developers  are  concerned  with  the  income  that  the  completed  building  will  produce.  Once  the 
future  flow  (i.e. ,  attainable  rental  rates)  is  predicted,  a  developer  will  then  budget  the  project 
so  that  the  income  will  cover  costs  and  return  on  investment.  A  similar  approach  to  construction 
budgets  by  PBS  would  place  a  market  controlled  limit  on  its  investment  that  we  believe  is  in 
accord  with  the  intent  of  the  Federal  Buildings  Fund  and  prudent  business  practices. 

Oakland  Federal  Building  and  Courthouse.  The  Oakland  Federal  Building  and  Courthouse 
is  an  office  building  with  a  four  story  courthouse  wing  containing  four  courtrooms.  The  design 
of  the  courthouse  wing  was  revised  to  provide  for  eight  operable  windows  installed  in  the  jury 
rooms  and  the  judges'  chambers.  The  redesign  occurred  because  the  former  Chief  Judge  wanted 
access  to  fresh-air  in  the  judges'  chambers.  The  Courts  reimbursed  PBS  for  changes  to  the 
windows.  The  windows,  about  8  feet  high,  are  on  tracks  and  open  up  to  4  feet.  The  Courts 
Design  Guide  does  not  provide  for  operable  windows.  When  we  visited  the  building, 
representatives  from  the  U.S.  Marshals  Service  expressed  concerns  that  the  operable  windows 
compromised  security.    They  discussed  ways  of  locking  the  windows. 

The  judges'  chambers  have  private  kitchens,  in  separate  rooms  with  doors;  each  occupied  about 
100  square  feet.  The  1984  Courts  Design  Guide,  on  which  the  courthouse  design  was  based, 
did  not  provide  for  kitchens.  The  1991  Courts  Design  Guide  provided  for  "galleys"  or 
kitchenettes  of  20  square  feet. 

GSA  officials  complied  with  the  judges'  requests.  Furthermore,  GSA  officials  viewed  the 
Courts  Design  Guide  as  just  guidance  which  allowed  for  deviation.  They  contended  that  as  long 
as  a  request  was  reasonable  and  was  paid  for  by  the  customer,  it  should  be  honored. 
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Edward  R.  Rovbal  Federal  Building.  U.S.  Courthouse  (Los  Angeles).  This  21  story 
building,  completed  in  1992,  has  28  courtrooms.  The  Courts  share  the  building  with  sevenil 
Federal  agencies. 

Initially,  GSA's  regional  officials  tried  to  adhere  to  the  1984  Courts  Design  Guide,  which  was 
in  effect  during  the  design  phase.  However,  the  judges  wanted  to  exceed  the  1984  standards. 
The  Administrative  Office  of  the  Courts  supported  the  local  judges  and  wrote  to  GSA  stating  "It 
is  GSA's  responsibility  to  provide  the  facilities."  As  evidenced  by  actual  construction,  the 
matter  was  resolved  in  favor  of  the  local  judges. 

The  following  items  in  the  buUding  are  not  provided  for  by  the  1984  Courts  Design  Guide: 

-Each  judge's  chamber  has  a  sink  and  a  microwave. 

-Private  showers  in  District  Judges'  chambers. 

-Individual  library /conference  rooms  in  each  bankruptcy  chamber  (18  altogether). 

Shreveport  Courthouse.  Although  not  included  in  our  audit  scope,  we  found  information 
germane  to  this  discussion.  According  to  a  GSA  consultant,  the  Shreveport  Courthouse  was  built 
using  space  allocations  larger  than  Court  Design  Guide  standards  because  the  Courts  anticipated 
that  the  later  Guide  revision  would  authorize  more  space.  The  Courthouse  was  designed  when 
the  1989  Courts  Design  Guide  was  in  effect. 

The  following  table  compares  space  as  built  to  the  1989  and  1993  editions  of  the  Courts  Design 
Guides. 


Space 

1989  Guide 

1993  Guide 

As  Constructed 

Appellate  Chambers 

2,200  s.f. 

2,480  s.f. 

3,556  s.f. 

District  Chambers 

1,600  s.f. 

1,990  s.f. 

2,450  s.f. 

The  appellate  chambers  as  constnicted  is  about  twice  the  size  authorized  by  the  Courts  Design 
Guide  for  an  appellate  courtroom.  Also,  each  chamber  includes  a  kitchen  and  shower.  The 
1989  guide  does  not  provide  for  private  showers  or  kitchens. 

Embellishments  in  Space  of  F.^ifiitivi;  Agwides 

GSA  has  a  much  b^ter  record  in  controlling  excesses  when  providing  general  office  space. 
Overall,  executive  agencies'  space  alterations  were  not  embellished  with  personal  conveniences 
or  features  that  might  be  viewed  as  iiu^ropriate  or  unnecessary  in  Govenmient  space. 
However,  during  our  review  we  did  encounter  excq)tions  to  the  customary  level  of  space 
buildout  that  one  would  expect  to  find  in  Government  space. 
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Oakland  Federal  Building  and  Courthouse.  The  Regional  Director,  Department  of  Veteran 
Affairs  (VA)  office  suite  had  a  private  bathroom  with  space  for  a  shower  in  it.  The  VA  ran  out 
of  funds  for  the  shower.  GSA  had  regulations  in  effect  (from  1978  to  1991)  that  prohibited 
private  bathrooms  and  kitchens  for  senior  executives.  Only  Cabinet  level  personnel  were 
authorized  private  bathrooms  and  kitchens. 

Metcalfe  Federal  Building.  This  27  story  office  building  is  located  in  the  Federal  Complex  in 
downtown  Chicago. 

The  building  has  55  areas  dedicated  to  food  service,  including: 

26  full  sized  kitchens, 

8  kitchenettes, 

19  vending  machine  rooms, 

1  snack  shop,  and 

1  food  court  with  space  for  eight  restaurants. 

The  Environmental  Protection  Agency  (EPA)  requested  and  was  given  two  full  kitchens  on  most 
of  its  floors.  Some  other  tenants  have  kitchenettes.  In  addition,  GSA  regional  management 
wanted  a  food  court  in  the  building.  The  need  for  and  number  of  eating  areas  is  questionable, 
especially  since  they  compete  against  each  other.  In  the  immediate  vicinity  of  the  building  are 
many  places  to  eat,  including  a  cafeteria  that  occupies  an  entire  floor  in  the  federal  building 
across  the  street.    GSA's  standards  do  not  permit  so  many  eating  areas. 

The  EPA  Regional  Administrator's  office  suite  has  a  mesquite  wood  floor  that  cost  almost 
$20,000.  Originally,  EPA  wanted  a  teak  floor,  but  later  felt  that  was  not  appropriate  because 
of  concerns  over  the  depletion  of  the  world's  rain  forests.  The  building  standard  floor  covering 
(carpet)  would  have  cost  about  $2,000.  EPA  reimbursed  PBS  for  the  cost  of  the  mesquite  floor. 

Centers  for  Disease  Control.  Located  in  the  Atlanta  area,  this  is  going  to  be  the  headquarters 
office  building  for  the  Centers  for  Disease  Control  (CDC).  The  building  is  currently  under 
construction  and  is  scheduled  to  be  completed  this  year. 

The  CDC  Director  and  Deputy  will  have  private  toilets  and  showers.  GSA  used  the  same 
criteria  to  design  the  executive  suite  as  the  Courts  Design  Guide  allowed  for  judges.  The 
Director  and  Deputy  are  members  of  the  Senior  Executive  Service.  CDC  will  pay  a  rental  rate 
that  will  recover  all  costs  of  construction  and  operation  of  the  facility. 

At  least  since  1985,  appropriation  language  discouraged  agencies  from  spending  more  than 
$5,000  to  furnish,  redecorate,  or  to  make  improvements  for  Presidential  appointees'  offices. 
The  House  and  Senate  Committees  on  Appropriations  have  to  approve  expenditures  exceeding 
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$5,000.  We  were  told  that  this  legislation  was  passed  because  of  public  and  media  criticism 
of  some  Presidential  appointees  who  spent  large  sums  of  public  funds  to  furnish  and  improve 
their  offices.   The  law  does  not  apply  to  the  interior  fmishing  related  to  new  construction. 

In  terms  of  cost,  installation  of  private  showers  and  toilets  may  not  seem  overly  excessive.  But 
in  the  long  run,  due  to  increased  cleaning  and  maintenance,  substantial  costs  are  involved.  More 
importantly,  the  public  percqjtion  that  such  personal  amenities  should  not  be  paid  for  by 
taxpayers  often  must  Iw  addressed  by  the  procuring  agency  since  it  is  the  last  control  point. 
GSA  should  exercise  its  oversight  role  to  assure  prudent  expenditure  of  public  ftinds. 

How  GSA  Charges  for  Space 

As  previously  discussed,  we  identified  several  instances  where  GSA  is  not  charging  the  Courts 
enough  rent  to  recover  the  cost  of  construction.  GSA,  as  the  owner  and  manager  (landlord)  of 
Government  buildings,  should  d^ermine  what  the  standard  level  of  buildout  should  be. 
However,  the  Courts  Design  Guide  gives  the  tenant  latitude  to  determine  what  is  standard.  This 
places  GSA  in  the  unusual  position  of  providing  to  a  tenant  (Courts)  a  buildout  with  no  fmancial 
controls  in  place  to  keep  costs  down.  GSA's  own  standards  abdicate  its  cost  control 
responsibility  by  stating  that  in  case  of  conflict,  the  Courts  Design  Guide  takes  precedence. 

From  a  financial  standpoint,  the  Courts  and  agencies  have  more  incentive  to  pay  increased  rent 
rather  than  make  lump  sum  payments  for  upgrades.  This  is  especially  true  since  GSA's 
customers  do  not  sign  leases  with  GSA,  can  move  with  120  days  notice,  and  do  not  pay 
restoration  costs.  GSA  uses  "constmction  ratios"  to  compute  the  rental  rates  for  special  puipose 
space.  A  ratio  is  developed  from  the  difference  in  costs  to  construct  special  purpose  space,  such 
as  courtrooms,  and  office  space.  The  ratio  becomes  the  multiplier  which  GSA  applies  to  local 
commercial  office  space  rates  developed  from  appraisals  to  compute  the  rental  rates  for  special 
purpose  space.   The  following  multipliers  are  currently  in  effect. 
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Category  of  Space 

Multiplier 

Courtrooms  (Authorized  prior  to  FY  92) 

1.77 

Courtrooms  (Authorized  FY  92  and  after) 

2.03 

Judicial  Hearing  Rooms 

1.72 

Judicial  Chambers 

1.30 

In  a  market  where  commercial  rents  are  low,  the  rent  for  court  space  would  be  comparably  low. 
PBS  computes  the  construction  ratios  every  five  years  from  nationwide  cost  experiences.  Since 
the  Courts  have  taken  a  more  active  role  in  recent  years  in  demanding  higher  quality  and  more 
luxurious  space,  the  construction  ratios  may  not  reflect  rapidly  escalating  construction  costs. 

If  PBS  is  to  operate  in  a  businesslike  manner  (as  the  Federal  Buildings  Fund  intended),  it  should 
recover  its  costs  on  a  building  by  building  basis.  All  buildings  should  be  reviewed 
independently  when  assessing  their  profit  or  loss.  Each  building's  goal  should  be  to  produce 
adequate  revenues  to  eventually  be  used  to  replace  it.  Private  developers  construct  buildings 
with  current  and  projected  rental  income  in  mind.  In  general,  GSA  constructs  buildings  within 
fund  limitations  set  by  congressional  project  authorizations.  Regardless  of  construction  costs, 
GSA's  rental  rates  are  generally  based  on  appraisals  of  comparable  commercial  space. 

GSA  officials  recognize  that  some  buildings  lose  money  but  contend  that  they  are  offset  by 
older,  fully  depreciated  buildings  that  rent  out  at  profitable  market  rates.  We  disagree.  The 
profits  derived  from  older  buildings  should  underwrite  improvements  and  eventual  replacements 
as  the  need  arises. 

We  are  not  implying  that  PBS  should  construct  buildings  that  do  not  reflect  the  dignity  and 
formality  of  the  Judiciary,  but  that  a  common  sense  businesslike  approach  be  followed.  We  do 
know  that  courthouses  have  been  constructed  recently  within  reasonable  cost  parameters. 

PBS  should  recognize  the  uniqueness  of  courthouses  and  take  the  necessary  steps  to  charge  the 
Courts  rent  based  on  actual  construction  costs.  PBS  uses  this  approach  for  border  stations  and 
other  atypical  facilities  that  have  no  commercial  equivalent.  In  the  private  sector  rent  is  usually 
computed  based  on  return  on  investment,  plus  costs  of  ownership  and  operation,  and  a  profit. 
A  cost  approach  would  serve  as  a  deterrent  to  fiscal  excesses  and  wasteful  spending. 

Conclusion 

As  can  be  seen,  GSA  is  pulled  in  many  directions.  First  and  foremost,  GSA  has  responsibilities 
to  taxpayers  and  the  Congress  to  ensure  that  public  funds  are  well  spent.  Second,  GSA  wants 
to  be  responsive  to  its  customers,  whether  the  Courts  or  executive  agencies.    In  addition,  the 
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decisions  of  the  Congress  can  reset  GSA's  priorities  and  funding  allocations.  Finally,  GSA 
needs  to  take  steps  to  safeguard  its  public  image.  The  media's  coverage  regarding  the  Foley 
Square  Courthouse  project  generated  much  negative  publicity  and  portrayed  GSA  as  acquiescing 
to  the  demands  of  the  judges.  Media  articles  have  criticized  personal  conveniences  such  as 
private  showers,  private  kitchens,  private  physical  fitness  facilities,  and  the  grandness  of  private 
offices/chambers. 

In  our  opinion,  a  stronger  GSA  oversight  role  is  needed  to  ensure  that  public  funds  are  wisely 
spent.  The  Courthouse  Management  Group,  the  Time  Out  and  Review  process,  and  the  use  of 
benchmarking  are  stq)s  in  the  right  direction.  However,  GSA  needs  to  foster  a  more 
conservative  policy  regarding  the  furnishing  of  personal  conveniences  and  amenities.  The  Courts 
now  seem  to  recognize  that  some  items  like  private  showers,  lush  carpeting,  and  private  kitchens 
are  subject  to  public  scrutiny.  GSA  may  need  to  reassess  its  policy  of  providing  agencies  special 
amenities  and  embark  on  an  approach  to  construction  delivery  which  more  fiilly  demonstrates 
stewardship  of  public  funds. 

In  the  private  sector,  building  owners  and  tenants  negotiate  the  amount  of  alterations  (buildout) 
to  be  included  as  part  of  the  basic  rent  for  office  space.  The  agreement  often  referred  to  as  a 
tenant  work  letter  is  usually  based  on  local  real  estate  practices  and  what  the  market  will  bear. 
Work  that  a  tenant  requests  beyond  the  work  letter  is  paid  for  by  the  tenant,  either  in  a  lump 
sum,  or  amortized  in  the  rent  over  a  period  of  time  (usually  the  firm  term  of  the  lease).  The 
tenant  pays  for  the  work  environment  created  at  the  current  market  rate. 

PBS  has  adopted  the  use  of  a  system  of  construction  ratios  applied  to  an  appraised  market  rent 
for  office  space  in  an  attempt  to  recover  the  costs  associated  with  building  special  purpose  space. 
That  system  does  not  reflect  actual  costs  for  a  specific  building  and  is  ineffective  in  recovering 
the  total  cost  of  construction.  It  does  not  provide  the  incentive  for  the  delivery  of  real  property 
acquisition  services  in  a  cost  effective  manner  as  envisioned  in  GSA's  current  strategic  plan. 

The  current  system  does  not  control  cost  escalation  associated  with  agency  demands  for  more 
luxurious  accommodations.  It  has  also  led  to  the  evolution  of  a  cumbersome  space  classification 
system  that  results  in  rent  bills  that  are  based  on  eleven  different  categories  of  special  purpose 
space,  three  categories  of  storage  ^xice  and  a  category  each  for  office  and  outside  parking  space. 
There  is  no  guarantee  that  the  rent  collected  using  the  current  system  reflects  the  market,  and 
some  agencies  may  be  able  to  take  advantage  of  the  system  by  imposing  on  GSA  extensive 
buildout  requirements  that  they  have  determined  to  be  standard,  knowing  fuU  well  that  they  will 
not  have  to  bear  the  full  burden  of  the  costs  that  will  be  incurred  to  satisfy  their  desires.  The 
normal  economic  constraints  that  would  temper  a  customer's  desires  when  it  has  to  pay  in  full 
for  everything  that  was  ordered  have  been  undermined. 
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Region  Project 


Audit  Area 


Solicitation 


Project 
Conception 


Altamatlve 
Pinaccinq 


Chaaga  Orders 

< 
Bnbelllahaents 


U.S.  Courthouae  X 

Boston,  HA 

Foley  Square  Courthouae 
Hew  York,  KY 

Foley  Square  Federal  Office  Bldg 
Rax  York,  RY 

U.S.  Courthouae  X 

Isllp,  MY 

U.S.  Courthouse 
White  Plains,  RY 

Centers  for  Disease  Control 

Headquarters 

Atlanta,  GA 

IRS  Center  X 

Hsnpbls,  TR 

Federal  Building 
Hlaal,  FL 

Cargo  Inspection  Facility 
Detroit,  MI 

IBS  Data  Center  X. 

Detroit,  HI 

Metcalfe  Federal  Building 
Chicago,  IL 

U.S.  Courthouse  X 

Minneapolis,  MR 

Federal  Office  Building 
Oakland,  CA 

Roybal  Federal  Office  Bldg 
Los  Angeles,  CA 

U.S.  Courthouse  x 

Portland,  OR 

O.S.  Courthouse  x 

IRS  Building 

ReH  Carrollton,  MD 


Southeast  Federal  Center 
Washington,  DC 


I 


A-1 
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Recommendations 

We  recommend  that  PBS: 

7.  Develop  a  strategy  to  control  the  furnishing  of  embellishments  and  convenience  type 
amenities  (like  private  showers,  toilets,  kitchens).  As  part  of  that  strategy,  GSA  should 
establish  a  clear  policy  on  (i)  what  it  will  furnish,  (ii)  what  will  be  reimbursable,  (iii) 
what  will  not  be  furnished,  and  (iv)  what  GSA's  oversight  role  will  be. 

8.  Re-evaluate  the  method  used  to  establish  rent  for  special  purpose  space  in  GSA  buildings 
and  determine  the  action  needed  to  implement  changes  that  would  recover  the  actual  cost 
of  construction. 

Management  Comments 

In  his  September  15,  1995,  rq)ly  to  the  draft  audit  report,  the  Commissioner,  PBS  agreed  to 
take  the  corrective  action  recommended  in  the  report. 

Internal  Controls 

We  assessed  the  management  controls  (policies  and  procedures)  relevant  to  the  key  phases  of 
GSA's  construction  program.  As  noted  in  our  report,  there  are  weaknesses  caused  by  the  lack 
of  clear  guidance  or  procedures  in  some  phases,  and  by  inconsistent  adherence  to  existing 
procedures  in  other  areas.  Strengthening  the  management  control  system  will  help  GSA  to  be 
more  effective,  efficient,  and  economical  in  carrying  out  its  construction  program. 
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MEMORANDUM 


SUBJECT: 


FOR  WILLI 
ASSI 


WHYTE,  JR. 
INSP/CTOR  GENERAL  FOR  AUDITING 


Draft  Repo^,  "Review  of  Bidding  and  Contracting 
Practices  on  GSA's  Major  Construction  Projects," 
Report  No.  A41560 


Thank  you  for  the  opportunity  to  review  the  subject  draft  audit 
report,  transmitted  on  August  16,  1995.   It  is  reassuring  to  note 
that  your  study  found  no  instance  of  wrong-doing  nor  improper 
actions  in  the  delivery  of  GSA's  construction  program,  and  in 
fact,  was  largely  complimentary.   Procurement  investigations 
indicated  that  selection  procedures  were  not  compromised  in  any 
way  and  have  built-in  safeguards.   Also,  virtually  all  project 
cost  increases  were  determined  justified  and  proper  with  the 
primary  issue  to  be  resolved  being  the  accommodation  of  above 
standard  requests  from  our  tenant  clients.   The  report's 
recommendations  will  be  the  subject  of  corrective  actions. 

Your  report  represents  a  thorough,  comprehensive  aiKi  balanced 
effort  and  we  are  generally  pleased  with  its  findings.   However, 
within  several  sections  of  the  report,  there  are  instances  where 
we  believe  minor  corrections  are  warranted  or  where  editorial 
changes  are  suggested  to  more  accurately  describe  the  state  of 
the  program.   Attached  are  comments  that  should  be  considered  in 
preparing  your  final  report. 

Again,  thank  you  for  the  attention  your  office  has  directed  to 
these  important  delivery  questions.   If  there  is  a  need  to 
clarify  any  of  our  comments,  please  contact  David  Eakin,  Acting 
Director,  Business  Strategies  Division,  on  (202)  501-1726. 

Attachment 
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Comments  on  Draft  Report: 

Review  of  Bidding  and  Contracting  Practices  on 

GSA's  Major  Construction  Projects, 

Inspector  General  Report  No.  A41560 


1.  Page  ii,    second  paragraph,    third  dash;    and  Page   4, 
Implementation  Difficulties:      The  sentence  that  states  that  "one 
project  alone  had  over  $120  million  in  change  orders"  leaves  the 
distinct  impression  that  other  investigated  projects  had 
comparable  use  of  change  orders.   This  is  not  the  case.   A  more 
unbiased  manner  of  adressing  the  issue  would  be  to  quantitatively 
characterize  the  degree  of  change  order  usage  for  most  projects 
studied,  identifying  project  extremes  as  extremes,  rather  than 
implying  that  they  are  representative  of  the  program  as  a  whole. 

2.  Page  4,    Award  Factors:      We  take  exception  to  the  reference 
that  standardized  award  factors  are  desirable.   Interpretation  is 
left  open  that  evaluation/award  factors  should  be  identical  for 
differing  projects.   This  should  not  be  encouraged.   While  basic 
categories  of  evaluation  factors  should  and  typically  are  similar 
from  one  project  to  the  next,  the  sub-elements  and  issues  to  be 
addressed  in  responding  to  these  categories  must  be  tailored  to 
the  specific  needs  of  the  project.   Projects  involving  warehouse 
operations  should  not  be  viewed  to  the  same  criteria  as 
courthouse  designs.   Projects  in  seismically  sensitive  areas  must 
be  able  to  assess  designer  qualifications  specific  to  seismic 
design.   Numerous  other  special  project  interests/expectations 
may  also  influence  evaluation  factors/selection  criteria. 

3.  Page  5,    first  paragraph:      Again,  the  use  of  the  cited 
"example"  is  inflammatory.   It  is  not  an  example  of  the  whole;  it 
is  the  worst  case  that  was  studied.   It  is  also  associated  with  a 
project  five  times  the  size  of  typical  GSA  construction;  a 
courthouse  whose  design-build  proposal  was  not  in  compliance  with 
redefined  standard  finishes.   The  body  of  the  report  refers  to  a 
more  comprehensive  recent  analysis  of  the  change  order  process 
and  reflects  this  issue  in  a  more  accurate  and  balanced 
presentation  of  the  program  needs.   The  last  sentence  needs 
revision  to  reflect  a  characterization  of  typical  increases 
associated  with  finishes. 
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